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JURISDICTION
A "Petition for Emergency Relief or in the Alternative Leave to File a
Discretionary Appeal" was filed with the Utah Supreme Coto on September 24th, 2007,
pursuant to Rules 5 and 8A U.R.A.P. and U.C.A. § 78-2-2(3)0). On September 26th,
2007, pursuant to authority granted in U.C.A. § 78-2-2(4), the Supreme Court transferred
the case to this Court. On October 15th, 2007, this court granted the Petition for leave to
file an interlocutory appeal.

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW

Issue #1

Did the lower court err in its interpretation of the language of Rule 25(a)(1)
U.R.C.P.? Can an heir or devisee under a Will, or under the laws of intestacy be
substituted in as a party to prosecute the claims of a decedent before they have been
appointed the personal representative of the estate of the deceased party?
Standard of Review
This appeal is concerning the lower court's interpretation of a statute, i.e. Rule 25
U.R.C.P. In the case of Brown v. Glover\ 16 P.3d 540 (Utah 2000), the Utah Supreme
Court stated that interpretation of statutes is a matter of law. Appellate courts review for

1

correctness.

Issue #2

If Suzette Ruseler, or any other potential successor to the interests of Rosalinde
Schwemmer, is compelled to step in and assume the burden of litigating Rosalinde's
claim before they have been judicially appointed the personal representative of
Rosalinde's estate, what prejudice is worked on Suzette? What prejudice is worked on
other potential heirs or devisees of the estate?
Standard of Review
This appeal is concerning the lower court's interpretation of a statute, i.e. Rule 25
U.R.C.P. In the case of Brown v. Glover, 16 P.3d 540 (Utah 2000), the Utah Supreme
Court stated that interpretation of statutes is a matter of law. Appellate courts review for
correctness.

ISSUE PRESERVATION
Rule 24(a)(5)(A) U.R.A.P. requires a citation to the record showing that the issue
was preserved in the trial court. The issue was preserved in the lower court. The

2

Appellant Suzette Ruseler filed a pleading entitled "Consent and Agreement"1 which in
pertinent part states:
" . . . Suzette Ruseler does not waive her right to file either a Motion for a
stay with this Court or the Court of Appeals under 8 of the Utah Rules of
Appellate Procedure, or to file for emergency relief under Rule 8(a) or an
interlocutory appeal rule 5 U.R.A.P. concerning the conditions under which
she was forced to accept the appointment."

CONSTITUTIONAL PROVISIONS
Although Suzette Ruseler believes the lower court's decision denied her and other
potential heirs of the Estate due process of law, no analysis of the 14th Amendment to the
Constitution of the United States, or other constitutional provision is cited or argued
herein.

STATEMENT OF THE CASft
1.

Karl Heinz Schwemmer (hereinafter referred to as "Karl") died

December 2nd, 2004, in Salt Lake City, Utah.2 At the time of his death, he was married

1

"Consent and Agreemenf'document Record on Appeal at 1222-1224. Specifically at
pages 1222 and 1223. (Addendum L)
2

Rosalinde Schwemmer's "Petition for Adjudication of Intestacy and Formal
Appointment of Personal Representative". Record on Appeal at 1-7. Specifically at
paragraph 2 of the Petition on page 1 of the record. (Addendum C)
3

to Rosalinde Schwemmer (hereinafter referred to as "Rosalinde").3 Shortly after his
death, Rosalinde, expecting that her husband had died intestate, filed a "Petition for
Adjudication of Intestacy and Formal Appointment of Personal Representative."4 In her
Petition, she asked the Court to appoint her as Karl's Personal Representative.
2.

At or near the same time, the Decedent's brother, Fred Schwemmer

(hereinafter referred to as "Fred"), filed a pleading entitled "Application for Informal
Probate of Will and Informal Appointment of Personal Representative".5 Fred asked the
Court to appoint him as Personal Representative and to admit into probate, a Will 6 made
four months before Karl's death, dated August 18th, 2004. The Will provided that
Rosalinde receive the house in Salt Lake she lived in. It also directed that a second house
located on J Street in Salt Lake City, valued at approximately $200,000,7 be given to his

3

Rosalinde Schwemmer's "Petition for Adjudication of Intestacy and Formal
Appointment of Personal Representative". Record on Appeal at 1-7. Specifically at
paragraph 1 of the Petition on page 1 of the record, and paragraph 4 of the Petition on
page 2 of the record. (Addendum C)
4

Rosalinde's "Petition". Record on Appeal at 1-7. (Addendum C)

5

This document is filed only in the file bearing the later Probate Number. The only
pleading in the record referring to it is the Order consolidating the two cases. "Order of
Consolidation," Record on Appeal at 31-32. (Addendum E)
6

Attachment to Fred Schwemmer's "Objection to Petition for Adjudication of Intestacy
and Formal Appointment of Personal Representative". Record on Appeal at 16-25.
Specifically in the record at 19-25. (Addendum D)

7

Rosalinde's Petition. Record on Appeal at 1-7. Specifically in paragraph 3 of the
Petition at page 3 of the record. (Addendum C)
4

brother, Fred.
3.

When Rosalinde discovered her husband had made a Will shortly before

death leaving the home located on J Street to his brother, Fred, she asserted that Karl's
purported Will was made by him at a time when he was incompetent, and/or was the
product of coercion, duress, or undue influence.8 The District Court consolidated the two
filings, and discovery commenced.9
4.

During the course of discovery and other preparations for trial, Rosalinde

became frail and unable to take care of her physical needs. She took up residence in an
elder care facility. Rosalinde died in that facility on the 25th day of October, 2006,10 with
her litigation with Fred still pending.
5.

A new probate action was commenced concerning the estate of Rosalinde.

In December 2006, Richard Ruseler (hereinafter referred to as "Richard") filed an
"Application for Informal Probate of Will and Informal Appointment of Personal
Representative" in the Third District Court. In his Petition, he asked the Court to appoint

8

"Case Management Agreement and Scheduling Order." kecord on Appeal at 27-30.
Specifically at page 28 of the record. (Addendum F)

9

"Order of Consolidation." Record on Appeal at 31-32. (Addendum E)

10

"Motion for Substitution of Parties." Record on Appeal at 1205-1207. Specifically
paragraph 1 at page 1205 of the record. (Addendum H) And "Motion for Continuance of
Trial." Record on Appeal at 1181-1190. Specifically paragraph 1 at page 11 of the
record. (Addendum G)
5

him as Rosalinde's Personal Representative, and admit her Will into probate.11 Richard's
wife, Suzette Ruseler (hereinafter referred to as Suzette), is the sole heir in Rosalinde's
Will.
6.

At or near the same time, a half-brother of Rosalinde Schwemmer named

Rolf Bremer (hereinafter referred to as "Rolf'), also filed a Petition in Rosalinde's
probate case asking the Court to determine that Rosalinde died intestate, and appoint him
as her Personal Representative. Rolfs contention was that Rosalinde was incompetent at
the time of making her Will, and/or was coerced, under duress, or subject to undue
influence in so doing.12
7.

In Rosalinde's probate case (probate no. 063901761),13 the District Court

entered an Order consolidating the filings. There is in that case a "Stipulated Attorney's
Planning Report and Stipulation for Scheduling Order."14 Discovery in that case is
ongoing. Mediation took place on October 25th, 2007.
8.

The District Court in Rosalinde's probate has not yet appointed a successor

11

"Motion for Continuance of Trial." Record on Appeal at 1181-1190. Specifically
paragraphs 4 and 5 on page 1182 of the record. (Addendum G)
12

"Motion for Continuance of Trial." Record on Appeal at 1181-1190. Specifically
paragraphs 5 and 10(A) at pages 1182 and 1183 of the record. (Addendum G)
13

"Motion for Continuance of Trial." Record on Appeal at 1181-1190. Specifically
paragraph 5 at page 1182 of the record. (Addendum G)
14

Exhibit A to "Motion for Continuance of Trial." Record on Appeal at 1181-1190.
Specifically pages 1188 through 1190 of the record. (Addendum G)
6

to the interests of Rosalinde Schwemmer. That court has not yet appointed a Personal
Representative for Rosalinde, or ruled on the validity of her Will.15
9.

In July 2007, Fred filed, and caused Suzette to be served with a Notice of

Hearing and Motion for Substitution of Parties under Rule 25 U.R.C.P.16 The Motion
requested the Court add one of the people interested in Rosalinde's estate as a party under
Rule 25 U.R.C.P., and substitute them in to prosecute the claims of Rosalinde against
Fred.
10.

Suzette and Richard appeared specially at a hdaring held on August 23rd,

2007. They argued that they were not parties, and should not be made parties.17 They
expressed that they hoped that Rosalinde's Will would be determined to be valid and that
Richard would be appointed her Personal Representative, but that it had not yet been
determined who was the lawful successor to the interests of Rosalinde or who would be
her personal representative.18 Richard and Suzette, through counsel, also outlined for the
lower court the extreme prejudice to them that would result if either were required to step

15

"Motion for Continuance of Trial." Record on Appeal at 1181-1190. Specifically
paragraph "A" at page 1181 of the record. (Addendum G)
16

"Return of Service" on Notice of Hearing, Record on appeal at 1208-1210, and
"Motion for Substitution of Parties," Record on Appeal at 1205-1207. (Addendum I)
17

Transcript of proceedings from August 23 rd, 2007. Rec0rd on Appeal 1364.
Specifically transcript page 4 lines 1 through 4. (Addendum J)
18

Transcript of proceedings of August 23rd, 2007. Record on Appeal at 1364.
Specifically transcript page 4 line 5 through 10. (Addendum J)
7

in and litigate Rosalinde's position in the instant case before it was determined whether or
not Rosalinde's Will was valid, who Rosalinde's Personal Representative was, and who
the heirs would be.19 Suzette and Richard explained they did not want to bear that burden
at their own expense and end up preserving or augmenting the estate for someone else.
11.

At the hearing, the lower court ordered that Suzette either accept the

appointment as the successor to the interests of Rosalinde and be prepared to try the case
against Fred in Rosalinde's place, or in the alternative, that the claims of Rosalinde be
dismissed. The result being Fred's "application" would be granted, i.e. Fred gets the J
Street home.20
12.

To preserve the rights of all potential heirs and devisees, Suzette, under

protest, filed an acceptance of the appointment entitled "Consent and Agreement."21 In
doing so, she reserved in writing her right to file an Interlocutory Appeal and/or seek
emergency relief in this Court.
13.

Suzette subsequently filed a "Petition for Emergency Relief, or in the

19

Transcript of August 23rd, 2007 proceedings. Record on Appeal at 1364. Specifically
transcript page 4 line 19 through page 5 line 1. (Addendum J)
20

"Order" from August 23rd, 2007 hearing. Record on Appeal at 1218-1221.
Specifically paragraph 4 on pages 1219-1220 of the record. (Addendum K)

21

"Consent and Agreement." Record on Appeal at 1222-1224. Specifically at pages
1222-1223 of the record. (Addendum L)
8

Alternative, Leave to file a Discretionary Appeal"

with the Utah Supreme Court on

September 24th, 2007.
14.

The Supreme Court transferred the application pursuant to Rule 42(a)

U.R.A.P. to the Court of Appeals.23
15.

This Court granted the Petition for Leave to File an Interlocutory Appeal on

October 15th, 2007.24

SUMMARY OF ARGUMENTS
1.

This is a matter of first impression in Utah. The majority rule is that only

personal representatives of the estate of the decedent appointed by the probate court may
be substituted in to litigate for the deceased party. Utah should follow the majority rule.
2.

Neither Suzette or Richard, or any other potential heir should be compelled

to prosecute Rosalinde's claims without judicial appointment as personal representative
of the estate, and given access to the estate's funds to pay the reasonable costs of the
litigation. To do otherwise would be to compel that person to potentially preserve the
estate at their own expense for someone else with no practipal means of recovery.
3.

No other potential heir of the estate should haVe to rely on an adversary to

22

See the Petition which is Exhibit B to Suzette's Motion for Stay. Specifically, record
on Appeal at 1258-1275. (Addendum M)

23

"Order" from the Supreme Court. Record on Appeal at 1280-1281. (Addendum N)

24

See "Order" from the Court of Appeals dated October l4th, 2007. (Addendum O)
9

protect their interests in an estate.

ARGUMENT
There are no facts in dispute. The questions are concerning the interpretation of
the law (Rule 25 U.R.C.P.) and its application to the undisputed facts.

Law
The statute involved is Rule 25 of the Utah Rules of Civil Procedure which in
pertinent part states:
"Death, (a)(1) If a party dies and the claim is not thereby extinguished, the
court may order substitution of the proper parties. The motion for
substitution may be made by any party or by the successors or
representatives of the deceased party and, together with the notice of
hearing, shall be served on the parties as provided in Rule 5 and upon
persons not parties in the manner provided in Rule 4 for the service of a
summons. Unless the molion for substitution is made not later than ninety
days after the death is suggested upon the record by service of a statement
of the fact of the death as provided herein for the service of the motion, the
action shall be dismissed as to the deceased party." [Emphasis added]
Appellant also asserts that requirements stated in Rule 17(a) U.R.C.P. have been
ignored or violated in the lower court's ruling. Rule 17(a) U.R.C.P. states:
"(a) Real party in interest. Every action shall be prosecuted in the name of
the real party in interest. An executor, administrator, guardian, bailee,
trustee of an express trust, a party with whom or in whose name a contract
has been made for the benefit of another, or a party authorized by statute
may sue in that person's name without joining the party for whose benefit
the action is brought; and when a statute so provides, an action for the use
or benefit of another shall be brought in the name of the state of Utah. No
10

action shall be dismissed on the ground that it is not prosecuted in the name
of the real party in interest until a reasonable time has been allowed after
objection for ratification of commencement of the action by. or joinder or
substitution of the real party in interest; and such ratification Joinder, or
substitution shall have the same effect as if the action had been commenced
in the name of the real party in interest." [Emphasis added]
In 2001, the Utah Supreme Court decided the case oiStoddard v. Smith, 27 P.3d
546 Utah 2001. The Stoddard case is one of very few Utah Appellate Court cases
interpreting the meaning of Rule 25 U.R.C.P. The holding in the Stoddard case interprets
Rule 25 concerning three narrow points which are not involved in the instant case.
The Stoddard court did however make some statemepts which shed light on issues
herein. The Supreme Court in pertinent part said:
"Under our interpretation of our Rule 25, a party filing a motion for
substitution does not have to know the identity of the person who may be
substituted when filing the motion. A party such as the Plaintiff in this
case, may simply file a motion seeking to substitute the "personal
representative of the estate of the decedent" or "John/Jane Doe" once the
motion is made, the proper person to be substituted for the Decedent may be
ascertained in due course, by discovery if necessary." [Emphasis added]
Although the Stoddard court did not require a possible successor to be named in
the Suggestion of Death or the Motion to Substitute a Party, it did say that it is very
important to find the "proper person to be substituted for the defendant". This court went
on to say that such a person need not be named immediately, but "may be ascertained in
due course".
In the case of Intermountain Physical Medicine Associates v. Micro-Dex
Corporation, 739 P.2d 1131 (1987 Ut Ct App.), this Court decided a question
11

concerning substitution of parties. It was not a probate case, and did not involve the
death of litigants. It did state the importance of finding and including the real party in
interest.
In Intermountain, a professional corporation brought an action alleging breach of
contract and negligence with respect to the sale and installation of a computer system.
The Defendant counterclaimed. Thereafter, an amended complaint designating the
Plaintiff as a partnership rather than a professional corporation and adding another
member of the partnership as an additional Plaintiff was filed. When the Plaintiff moved
for leave to file the amended complaint and for a continuance, the Defendant moved to
dismiss with prejudice. Judge Rigtrup, Ihen serving in the Third District Court, dismissed
the case with prejudice, and the Plaintiff appealed. This Court reversed and remanded
indicating that the District Court should not have dismissed with prejudice.
In doing so, this Court quoted Rule 17(a) U.R.C.P.:
"Every action shall be prosecuted in the name of the real party in interest...
No action shall be dismissed on the ground that it is not prosecuted in the
name of the real party in interest until a reasonable time has been allowed
after objection for ratification of commencement of the action by or joinder
or substitution of the real party in interest. .." | Emphasis Added]
This Court went on to say:
"The thrust of the R. Civ. P. 19 is to require the joinder of persons needed
for just adjudication. Rule 19(a) instructs the trial court to join as a party a
person whose absence will prevent complete relief among those already
parties. A plain reading of Rule 17(a) and 19(a) reveals that the trial court
should make every effort to insure that the proceeding adjudicates the rights
of those necessary and intended to be before the Court."
12

Other jurisdictions have also held that only judicially determined real parties in
interest may be substituted for a deceased party.
In the North Carolina Court of Appeals case of Estate of Etheridge, 235 SE.2d
924, 1977, a woman died leaving a Will naming her husband as her Personal
Representative. During the course of her probate, her husband and Personal
Representative died. The woman's son was substituted in for his father as her Personal
Representative. The court said in the Etheridge case how critical it is to know that the
substituted party is the real party in interest and stated:
"[1] At the threshold of our considerations in this case, we are confronted
with the question of whether a real party in interest was substituted in this
action when Doc Etheridge, Sr. died. Every aption must be prosecuted in
the name of the real party in interest."
"[2] If, as in the case at bar, there is a death of a party to an action, then
G.S. 1A-1, Rule 25(a) provides for a substitution of parties. It requires the
substitution of either a personal representative or a successor in interest. In
deciding whether to substitute a personal representative, or a successor in
interest, or both, it is of course necessary to be certain that the substituted
party is a real party in interest." [Emphasis added]
Estate of Etheridge stands for the proposition that when the death of a party is
involved, only a personal representative or other successor may be appointed who
becomes the real party in interest.
The Stoddard court noted that Rule 25 U.R.C.P. is substantially the same as Rule
25 F.R.C.P. and that "neither is a model of clarity." Although the Utah Courts have never
confronted the question of who can be substituted for a deceased party directly, other
states have.
13

The case of Roxas v. Marcos, 969 P.2d 1209 was decided by the Hawaii Supreme
Court in 1998. The Hawaii Supreme Court was considering a situation where a
Philippine National named Roger Roxas, and a corporation of which he was a principal,
was suing the former President of the Republic of the Philippines, Ferdinand E. Marcos.
The allegations were that the Philippine authorities had tortured the Plaintiff and then
seized and converted buried World War II treasure which he had discovered. The
President of the Philippines Ferdinand E. Marcos died during the litigation. His wife,
Imelda, sought to be appointed the personal representative of his estate, but that effort
was complicated and delayed. Additionally, the Plaintiff died. His death was followed
by the substitution of his son to represent his claims.
The case involved allegations of conversion of 1.3 million dollars in the form of a
golden Budha statute, 22 billion dollars for the conversion of discovered gold bullion
treasure, and 6 million dollars on battery and false imprisonment claims. Because
President Marcos had died, and the validity of substituting Imelda, his wife, in his place
was in question, Rule 25(a)(1) of the Hawaiian Rules of Civil Procedure, which is
identical to the Utah and Federal Rules, was analyzed.
In setting up an explanation of its decision, the Hawaiian Supreme Court stated:
"On September 29th, 1989 Ferdinand died. His death was first reflected on
the record on June 5th, 1990 when the Plaintiffs/Appellees filed motions for
an order compelling discovery concerning the identify of the proper person
to substitute as a party defendant for Ferdinand, as well as for an Order
extending the time to effect the substitution. Apparently during the same
period, Imelda was pursuing litigation in the Philippines in an attempt to be
14

appointed personal representative of the Marcos estate."
There was considerable skirmishing in the Philippine courts concerning who was
the correct person to succeed to the position of Ferdinand Marcos in the litigation, and
who should be appointed as his personal representative. Originally, the probate court in
the Philippines ruled in favor of the Philippine Republic, and appointed it as the
designated representative for the litigation, and as the administrator of the estate of the
late President Marcos. Imelda Marcos vigorously opposed the decision of the Philippine
courts on the grounds that the Philippine Republic claimed to be a creditor of the estate
and should be disqualified from being both a creditor and the personal representative.
The solicitor general of the Philippines wrote a letter to the Hawaiian court explaining the
situation. The Hawaiian Supreme Court was informed that a probate proceeding had been
opened for the Marcos estate in Manila. The status report concluded that in view of the
conflicting positions, the court in Hawaii might wish to defer trial of the cause until
further resolution of the ongoing dispute between the Republic and Mrs. Marcos.
Later, on January 11th, 1996, the Regional Trial Court of the National Capital
Judicial Region Branch 156 in Manila, filed an Order admitting the Will of Ferdinand
Marcos to probate. Pursuant to the provisions of that Will, the Court appointed Imelda
Marcos and her son as executors and personal representatives of the Ferdinand Marcos
estate.
For a number of reasons, including the amount of money involved and the

15

international nature of the dispute, the facts and law in Roxas are very complicated.
In the end, the Hawaiian Supreme Court decided that all of the cases being cited to
it on appeal by both sides did not answer the question concerning substituting in a party to
represent a decedent under Rule 25(a)(1) and said: "Accordingly, it appears that the
question at issue remains one of first impression in Hawaii."
In deciding the question of substitution of Imelda Marcos in for her deceased
husband under Rule 25(a)(1) the court stated:
"The majority rule in other jurisdictions is that only judicially
appointed representatives may be substituted for a decedent party.

"Imelda cites to the decisions of a number of federal and state courts
that have construed their respective equivalents of HRCP 25(a)(1) to restrict
the substitution of the parties in the event of death to the deceased's legal
representative, meaning the judicially appointed representative. Indeed, this
appears to be the majority view. See, e.g., Mallonee v. Fahey, 200 F.2d 918,
919 (9th Cir.1952); Roberson v. Wood, 500 F.Supp. 854, 859
(S.D.I11.1980); Marcano v. Offshore Venezuela, 497 F.Supp. 204, 207
(E.D.La.1980); Madison v. Vintage Petroleum, Inc., 872 F.Supp. 340, 342
(S.D.Miss.1994), affd, 87 F.3d 1311 (5th Cir.1996); Killough v. Killough,
373 So.2d 336, 337-38 (Ala.Ct.App.1979); Fryer v. Kaiser Found. Health
Plan, Inc., 221 Cal.App.2d 674, 34 [89 Hawai'i 121] Cal.Rptr. 688, 691
(Cal.Ct.App.1963); Epps v. Vogel, 454 A.2d 320, 323 n. 3
(D.C.Ct.App.1982) (noting that the federal courts normally require a legal
representative); In re Estate of Einstoss, 26 N.Y.2d 181, 309 N.Y.S.2d 184,
257 N.E.2d 637, 641 (N.Y.1970); see also 7C Wright & Miller, Federal
Practice and Procedure § 1956 (1986).
A number of courts have crafted a narrow exception to the foregoing
rule in favor of the primary distributee of an already-distributed estate. See
Kilgo v. Bowman Transp. Inc., 87 F.R.D. 26 (N.D.Ga.1980), affd 789 F.2d
859 (11th Cir.1986) (person named as executor in plaintiffs will, but who
does not become executor because he elects statutory share rather than
probating will, is a substitutable "proper party1'); Ashley v. Illinois Cent.
16

Gulf R.R. Co., 98 F.R.D. 722, 724 (S.D.Miss.1983) ("Unless the estate of a
deceased party has been distributed at the time of the making of the motion
for substitution, the Tproper! party for substitution would be either the
executor or administrator of the estate of the deceased."); Hardy v. Kaszycki
& Sons Contractors, 842 F.Supp. 713 (S.D.N.Y. 1993) (mem.) (holding that
widow was proper party to substitute, where husband's estate contained
insurance policies in favor of his heirs); Gronowicz v. Leonard, 109 F.R.D.
624, 626 (S.D.N.Y. 1986).
As noted above, the plaintiffs-appellees rely on Hilao I, in which the
Ninth Circuit upheld the substitution of Imelda and Bongbong for the
Marcos Estate pursuant to FRCP Rule 25(a)(1). Hilao I, 103 F.3d at 766.
However, we are constrained to note that the Hilao I court offered no
analysis in reaching its ipse dixit result. Further, the plaintiffs-appellees cite
to McSurelv v. McClellan, 753 F.2d 88 (D.C.CirA cert, denied. 474 U.S.
1005. 106 S.Ct. 525. 88 L.Ed.2d 457 (1985V In that case, the court held that
requiring a "legal representative" for substitution under Rule 25(a)(1) would
be overly burdensome on a plaintiff: "[compelling a plaintiff to 'institute]
machinery in order to produce some representative of the estate ad litem1
would contravene the purpose of amended Rule 25(a)(1) 'to dispel
unwarranted rigidity and allow more flexibility in substitution.1" Id. at 98
(quoting Rende v. Kay, 415 F.2d 983, 986 (D.C.Cir.1969)). However, in
McSurelv. the estates of the deceased parties had been distributed to the
respective widows prior to their substitution, and the court relied, in part, on
the "already-distributed estate" exception described in Ashley and Kilgo.
supra. McSurely, 753 F.2d at 96, 99. By contrast, there is no evidence in the
present record that the Marcos Estate had been distributed—either at the
time the stipulated substitution was filed or at the time the plaintiffsappellees moved to alter the judgment.
In any event, to the extent that the broad language ot McSurely
supports the plaintiffs-appellees' position that any heir may be substituted
for a deceased defendant, th^reasoning is unpersuasive. A party-defendant
might very well, depending on the laws of the state or country with
jurisdiction over probate, disinherit his or her spouse in his or her will.
Moreover, a lawsuit in which the decedent's spouse is substituted as a party
defendant may come to judgment before probate of the decedent's will is
completed. Knowing that he or she is not provided for in the decedent's
will, such a spouse might not be motivated properly to defend the estate's
interests as a substituted party. . ." [Emphasis Added]
Similarly, in the Colorado case of Duke v. Pickett, 494 P.2d 120, Colorado Court
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of Appeals 1972, the Court analyzed Rule 25(a)(1) as it applies to substituting parties for
decedents.
The Colorado Court stated:
"The first issue on appeal is whether the individual appellants are proper
parties for substitution under the provisions of C.R.C.P. 25(a)(1). This rule
provides:
'If a party dies and the claim is not thereby extinguished, the court
may order substitution of the proper parties. The motion for
substitution may be made by any party or by the successors or
representatives of the deceased party.. .'
"[1] The provisions of C.R.C.P. 25(a)(1) for substitution of parties are
procedural. 3B J. Moore, Federal Practice ^| 25.04 (2nd ed.); McManus v.
Lykes Brothers Steamship Company, 275 F.Supp. 361. The rule does not
attempt to state what actions survive the death of a party nor does it attempt
to designate the 'proper parties' who may be substituted. This is a function
of the substantive law . . . The term 'personal representative' is defined by
the applicable statute as an executor, administrator, guardian, or
conservator. C.R.S. 1963, 153-1-1(11)." [Emphasis added]
In conclusion, the Colorado Court stated that as a matter of substantive law not set
forth in Rule 25(a)(1) "the proper party is the personal representative, not anyone else."
If someone else tries to continue the litigation in the decedent's stead, they lack standing.

Application
Rule 25 says that the proper party can be substituted in for a decedent. Suzette
Ruseler contends that she is not the proper party. She will never become the proper party.
Her husband, the personal representative in Rosalinde's Will might, or Rolf Bremer might
if her Will is declared invalid. The fact that she is a potential heir of the estate who is
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interested in preserving a claim, does not give her the authority or the resources to litigate
Rosalinde's claims against Fred Schwemmer.
Rule 25 provides that the court, upon death of a party, may appoint a successor or
representath "e I hei e is i 10 si iccessoi to tl le interest of Rosalinde's claim other than her
personal representative. Rosalinde's personal representative, when determined and
appointed, will be a person who the courts have determined should be appointed. This
appointment will be in exchange for that per soi 1 accepting the responsibility ai id the
fidi lciar ) di ity to tl ic heirs of the estate that go with the appointment. When the probate
court appoints a personal representative in Rosalinde's case, that personal representative
will be given control of the estate, and access to the estate funds necessary to protect the
estate and prosecute its claii i is If R osalinde's Will is deten i lined to be valid at id R iehard
is appointed, he is willing and able to pursue Rosalinde's claims against Fred. The lower
court's insistence that Suzette be substituted to litigate Rosalinde's claims was incorrect
and premature.
R i lie 25 pi o v ides that tl le coi u 11 i ia;; ' appoii it a proper party. ' Jlils shoi lid be read in
conjunction with Rule 17(a) U.R.C.P. which requires that the court determine the real
party in interest. The real party in interest is the person who has been appointed by the
probate court to be the personal representative and who has beei i chai ged w itl: I tl ic: • di ity to
protect the estate for the heirs, gather the estate, and pursue the estate's claims. The
lower court could not possibly, and did not try to, determine the real party in interest.
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This can only be determined by the probate court in Rosalinde's estate. That case is the
subject of ongoing litigation, and will result in the appointment of a personal
representative in due course, and in a reasonable time.
Rule 17 says that a case should not be dismissed on the grounds that it is not being
prosecuted in the name of the real party in interest until a reasonable time has been
allowed for joinder or substitution. What is a "reasonable time" depends on the
circumstances. The record is devoid of any suggestion that anyone is delaying the
litigation in the Matter of the Estate of Rosaiinde Schwemmer to gain an advantage in this
case. As the Utah Supreme Court has stated, "once a motion for substitution is made, the
proper person to be substituted for the decedent may be ascertained in 'due course5."
Again, due course depends on the circumstances. There is no allegation that the ongoing
litigation in the Matter of the Estate of Rosaiinde Schwemmer is not being pursued
vigorously, or that it will not be resolved in due course.
Suzette's position is that Judge Toomey has not done what the Court in
Intermountain v. Micro-Dex requires, and that is "make every effort to insure that the
proceeding adjudicates the rights of those necessary and intended to be before the court."
Judge Toomey should have granted the motion for substitution, but delayed
substituting in a specific person until the probate court in Rosalinde's probate case could
do its work.
It is for this reason that the North Carolina Court of Appeals stated in the case of
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Estate ofEtheridge, that the person substituted for a decedent must be the successor in
interest, or the personal representative. In the instant case, there is no successor in
interest other than a personal representative.
11 i the Roxas v. Marcos case, the issi le at hai id is dissected and analyzed in a
thoughtful way. The Supreme Court of Hawaii found itself in 1998 in the same position
as this court is in now, i.e. deciding a matter of first impression concerning this particular
aspect of Rule 25(a)(1).
11ie Roxas v. Marcos coiirt decided that the majority position is that "only a
judicially appointed personal representative may be substituted for a deceased party."
The court in Roxas v. Marcos decided that there can be a narrow exception to the
general i i ile for a situation wl lei e tl: lere 1 las already bee i I a de facte) distribi ition of the
estate. In that instance, the court stated that the primary distributee may be substituted to
represent the decedent without appointment as the personal representative. This has no
application in the instant case. There has been no distribution of any of the assets of the
Estate of Karl I leh IZ Schw emn ler.
Lastly, the Hawaiian Supreme Court has analyzed the question of whether or not
the party defending the lawsuit should be required to go through the machinery necessary
to determine who the new plaintiff opponent is, 1 1 ie Roxas coi irt explains that iiiilc ss tl ie
narrow exception referred to abqve applies where the estate has already been distributed,
the defendant simply must wait for the courts to determine the real party in interest, i.e.

21

the proper party, i.e. the personal representative.
The Supreme Court in Roxas also points out the difficulty of requiring a potential
heir to be substituted in to pursue a claim when they don't yet know what share of the
estate they will be entitled to. The Roxas court explained that in such a situation,
appointing an heir who does not know what they stand to gain, may not be properly
motived to pursue the interests of the estate.
Suzette Ruseler is not the proper party. She is not the real party in interest.
The question of who will be the personal representative of the estate of Rosalinde
Schwemmer is hotly disputed and is being litigated right now. That litigation will be
resolved in due course. The lower court in the instant case has acted incorrectly and
prematurely. Suzette Ruseler is not the primary distributee in an already distributed estate
in this matter. In fact, nothing has been distributed to anyone in this matter.
Suzette requests that the court adopt the majority position and determine that Rule
25 requires that only the personal representative appointed by the court in the Estate of
Rosalinde Schwemmer can be substituted into this action to pursue Rosalinde's claims
against Fred. Failure to do so will require Suzette to try a case on her own dime with no
access to the estate of Rosalinde Schwemmer to pay attorney's fees or costs. This puts
her at risk. Win or lose, she will expend her own funds only to find out later whether or
not the Will of Rosalinde Schwemmer is determined invalid. Only after trial in the case
of "In Re The Matter of the Estate of Rosalinde Schwemmer" will Suzette find out
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whether she will inherit some small fraction of the estate through the laws of intestacy or
the whole estate through Rosalinde's Will.
Conversely, having the lower court appoint Suzette Ruseler to pursue the claims of
the estate when Suzette does not want to spend her o\\ i 11 rioney, and is in icertain what it
will gain her, is not reasonably calculated to insure that the claims of Rosalinde's estate
against Fred will be vigorously pursued. This affects all potential heirs and devisees.

CONCLUSION
Suzette Ruseler requests that this Court reverse the lower court's decision that she
must accept being substituted in to prosecute the claims of Rosalinde against Fred
Schwemmer, or that Rosalinde's claims are forfeited. Suzette also reqi lests tli: it the Coi irt
interpret Riile 25(a)(1) u.K.^ P. as the majority of other states have, i.e. that only the
judicially appointed personal representative of the estate of Rosalinde Schwemmer can be
substituted into the instant case to pursue Rosalinde's claims.

RESPECTFULLY SUBMITTED this

7 ^ day of

%4U(OeA4^

2008.

& * ^ ^

David A. McPhie
Attorney for Appellant. Suzette Ruseler
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ADDENDUM A

Rule 17. Parties plaintiff and defendant.
(a) Real party in interest Every action shall be prosecuted in the name of the real party in interest An executor,
administrator, guardian, bailee, trustee of an express trust, a party with whom or in whose name a contract has been
made for the benefit of another, or a party authorized by statute may sue m that person's name without joining the party
for whose benefit the action is brought and when a statute so provides an action for the use or benefit of another shall
be brought in the name of the state of Utah No action shall be dismissed on the ground that it is not prosecuted in the
name of the real party in interest until a reasonable time has been allowed after objection for ratification of
commencement of the action by, or joinder or substitution of the real party in interest, and such ratification, joinder, or
substitution shall have the same effect as if the action had been commenced in the name of the real party in interest
(b) Minors or incompetent persons An unemancipated minor or an insane or incompetent person who is a party must
appear either by a general guardian or by a guardian ad litem appointed in the particular case by the court in which the
action is pending A guardian ad litem may be appointed in any case when it is deemed by the court in which the action
or proceeding is prosecuted expedient to represent the minor, insane or incompetent person in the action or
proceeding notwithstanding that the person may have a general guardian and may have appeared by the guardian In
an action in rem it shall not be necessary to appoint a guardian ad litem for any unknown party who might be a minor
or an incompetent person
(c) Guardian ad litem, how appointed A guardian ad litem appointed by a court must be appointed as follows
(c)(1) When the minor is plaintiff, upon the application of the minor if the minor is of the age of fourteen years, or if
under that age upon the application of a relative or friend of the minor
(c)(2) When the minor is defendant, upon the application of the minor if the minor is of the age of fourteen years and
applies within 20 days after the service of the summons, or if under that age or if the minor neglects so to apply, then
upon the application of a relative or friend of the minor, or of any other party to the action
(c)(3) When a minor defendant resides out of this state, the plaintiff, upon motion therefor, shall be entitled to an oider
designating some suitable person to be guardian ad litem for the minor defendant, unless the defendant or someone in
behalf of the defendant within 20 days after service of notice of such motion shall cause to be appointed a guardian for
such minor Service of such notice may be made upon the defendant's general or testamentary guardian located in the
defendant's state, if there is none, such notice together with the summons in the action, shall be served in the manner
provided for publication of summons upon such minor if over fourteen years of age, or, if under fourteen years of age,
by such service on the person with whom the minor resides The guardian ad litem for such nonresident minor
defendant shall have 20 days after appointment in which to plead to the action
(c)(4) When an insane or incompetent person is a party to an action or proceeding, upon the application of a relative or
friend of such insane or incompetent person or of any other party to the action or proceeding
(d) Associates may sue or be sued by common name When two or more persons associated in any business either as
a joint-stock company, a partnership or other association, not a corporation, transact such business under a common
name whether it comprises the names of such associates or not, they may sue or be sued by such common name
Any judgment obtained against the association shall bind the joint property of all the associates in the same manner as
if all had been named parties and had been sued upon their joint liability The separate property of an individual
member of the association may not be bound by the judgment unless the member is named as a party and the court
acquires jurisdiction over the member
(e) Action against a nonresident doing business in this state When a nonresident person is associated in and conducts
business within the state of Utah in one or more places in that person's own name or a common trade name, and the
business is conducted under the supervision of a manager, superintendent or agent the person may be sued in the
person's name in any action arising out of the conduct of the business
(f) As used in these rules, the term plaintiff shall include a petitioner and the term defendant shall include a
respondent
ADVISORY COMMITTEE NOTE

ADDENDUM B

Rule 25. Substitution of parties.
(a) Death.
(a)(1) If a party dies and the claim is not thereby extinguished, the court may order substitution of the proper parties.
The motion for substitution may be made by any party or by the successors or representatives of the deceased party
and, together with the notice of hearing, shall be served on the parties as provided in Rule 5 and upon persons not
parties in the manner provided in Rule 4 for the service of a summons. Unless the motion for substitution is made not
later than ninety days after the death is suggested upon the record by service of a statement of the fact of the death as
provided herein for the service of the motion, the action shall be dismissed as to the deceased party.
(a)(2) In the event of the death of one or more of the plaintiffs or of one or more of the defendants in an action m which
the right sought to be enforced survives only to the surviving plaintiffs or only against the surviving defendants, the
action does not abate. The death shall be suggested upon the record and the action shall proceed in favor of or against
the surviving parties.
(b) Incompetency. If a party becomes incompetent, the court upon motion served as provided in Subdivision (a) of this
rule may allow the action to be continued by or against his representative.
(c) Transfer of interest. In case of any transfer of interest, the action may be continued by or against the original party,
unless the court upon motion directs the person to whom the interest is transferred to be substituted in the action or
joined with the original party. Service of the motion shall be made as provided \n Subdivision (a) of this rule.
(d) Public officers; death or separation from office. When a public officer is a party to an action and during its pendency
dies, resigns, or otherwise ceases to hold office, the action may be continued and maintained by or against his
successor, if within 6 months after the successor takes office, it is satisfactorily shown to the court that there is a
substantial need for so continuing and maintaining it. Substitution pursuant to this rule may be made when it is shown
by supplemental pleading that the successor of an officer adopts or continues or threatens to adopt or continue the
action of his predecessor. Before a substitution is made, the party or officer to be affected, unless expressly assenting
thereto, shall be given reasonable notice of the application therefor and accorded an opportunity to object.
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FILED DiSTSti&T S O W
Third Judicial District

DAVID A. McPHIE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
Holladay,Utah84117
(801) 278-3700

DEC 2 0 2GG*i
SALT LAKE COUNTY
By.

Dapuiy OiefH

Attorney lor Petitioner
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALTLAKECOUN'IY^SIAIh.olMJl'AII .
—ooOoo—

PETITION FOR ADJUDICATION OF IN
OF IN INTESTACY AND FORMAL
APPOINTMENT OF PERSONAL
REPRESENTATIVE

KARL HEINZ SCHWEMMER,
DOB June 9th, ,v..&,
Deceased.

Probate No. 0 Y37

# Z*> 9~T

ooOoo
1
2
3
4
5
6
7
8

PETITIONER, ROSALINDE SCHWEMMER, STATES AND REPRESENTS TO THE
COURT THAT:
"

1:

Petitioner's i nterest in this matter is thkt of the spouse of the decedent, and as a

person having priority for appointment as personal representative.
. 2.

The decedent, Karl Heinz Schwemmer , died on December Jut I, ?()()4 in Sail

I J ike County State of Utah. At the age of seventy six (76) years.
3.

Venue is proper because at the time of death, the decedent was domiciled in Salt

Lake ("oiuilv, Stair of i i(;ih
The names and addresses of the spouse, children and heirs of the decedent, and

1

1

the age of those who are minors are:

2

NAME

ADDRESSES

AGE

3
4

Rosalinde Schwemmer

2458 East 2900 South
Salt Lake City, Utah 84109

72

Spouse

5

Children

None

6

The Decedent had two brothers who survive him.

7
8

Fred Schwemmer

4652 South Rainbow Drive
Murray, Utah 84107

70+

Brother

9

Walter Schwemmer

826 East Emerson Ave.

70+

10

RELATIONSHIP

{

Brother

Salt Lake City, Utah 84105

11

5.

No personal representative has been appointed in this state, or elsewhere.

12

6.

Petitioner has neither received, nor is aware of any demand for notice of any

13

probate or appointment proceeding concerning the decedent, and is unaware of any other probate

14

or appointment proceeding pending in any other state, or elsewhere. The Petitioner however

15

does give notice of these proceedings to Fred Schwemmer and Walter Schwemmer, who are the

16

brothers of the decedent. They have indicated by their actions that they may make claims on the

17

estate, although the nature of their claim is unknown to the Petitioner.

18
19
20

7.

The time limit for formal testacy and appointment proceedings has not expired

because three years have not passed since the decedents death.
8.

Having exercised reasonable diligence, the Petitioner is unaware of any unrevoked

21

testamentary instrument which may relate to property subject to the laws of this state. The

22

Petitioner does however state that at the time of the funeral of the decedent, the individuals at the

2

1

mortuary indicated that they believed that the decedent died with a will. The Petitioner however

2

has been unable to ascertain whether or not a will exists, and if so, who has it.

3
4

9.

The Petitioner, whose appointment as personal representative is sought is

qualified to act as such and has priority because there is no other person with a prior or equal

5 right to appointment. The petitioner seeks appointment as the surviving spouse of the decedent.
6
7

10.

Bond is not required because it is believed that all the heirs of the estate will file

written waivers of the bond requirement. The Petitioner may be the sole heir of the estate.

8

11.

The character and estimated values of the decedent's property, is as follows

9

Real estate:

2458 East 2900 South, Salt Lake City, Utah

$ 160,000.00

10

Real estate:

425 J Street, Salt Lake City, Utah

$200,000.00

11

Personal property:

$1,500.00

12

Annual incomefromreal and personal property:

$0.00

13

Secured claims, and assets deposited in domestic financial institutions: Savings account

14

Health Care Credit Union $16,000.00; Checking and Savings account at Utah

15

First Credit Union $2,995.00.

16

WHEREFORE, the Petitioner requests that:

17

1.

The Court fix a time and place of hearing.

18

2.

Notice be given as required by law.

19

3.

The Court enter an Order finding that the decedent intestate and

20
21

determining the decedent's heirs.
4.

That Rosalinde Schwemmer be a formally appointed personal

3

representative of the decedent to act with out bond.

1

^^^^3^^^

3
4
5

Rosalinde Schwemmer
DATED this

_J2004.

/ ( f ' d a v of
^^\

1

— - ^

iXsJ^Mti'U^

6
7
8
9

10

2004.

David A. McPhie
Attorney for Petitioner
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FILSiBISTHIGTCeiBT
Third Judicial District

JAM 1 9 2001

DENNIS K. POOLE
(2625)
POOLE & ASSOCIATES, L.C.
Attorneys for Applicant
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone: (801)263-3344
Telecopier: (801)263-1010

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION
IN THE MATTER OF THE ESTATE
OF:
KARL HEINZ SCHWEMMER,
DOB: June 9,1928

OBJECTION TO PETITION FOR
ADJUDICATION OF INTESTACY
AND FORMAL APPOINTMENT OF
PERSONAL REPRESENTATIVE
PROBATE NO. 043902075
JUDGE LESLIE LEWIS

Deceased.
FRED A. SCHWEMMER, by and through his attorney, objects to the Petition for
Adjudication of Intestacy and Formal Appointment of Personal Representative filed by
Rosalinde Schwemmer for and on the following grounds:
1.

Fred A. Schwemmer is the brother of Karl Heinz Schwemmer, deceased.

2.

As of the date of this Objection, he is in possession of an original Last Will

and Testament of Karl Heinz Schwemmer, a true and correct copy of which is attached
hereto.

E.\EKS\Probate\SchwemmerOb]ectioawpd

Page 1

3.

Fred A. Schwemmer has or intends to file a petition for probate of the will and

appointment as personal representative as the person having priority as specified in the
will.
4.

Because the Petitioner does not have priority and because of the existence

of a will, Petitioner's Petition for Adjudication of Intestacy and Formal Appointment of
Personal Representative should be denied.
DATED this

/ ; / d a y of January, 2005T~

DENNIS K. POOLE
POOLE & ASSOCIATES, L.C.
Attorneys for Fred A. Schwemmer
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Page 2

ATTACHMENT

WILL
OF
KARL HEINZ SCHWEMMER

WILL
OF
KARL HEINZ SCHWEMMER
I, KARL HEINZ SCHWEMMER, born June 9, 1928, currently a resident of Salt
Lake County, State of Utah, declare that this is my Will.
FIRST:

Revocation of Prior Wills
I revoke all other Wills and Codicils to Wills that 1 have made

previously.
SECO^ft)- Declaration Concerning Family
I declare that I am married to
SCHWEMMER

ROSALIE

ELEONOR

and that all references in this Will to "my wife" are to her. I further

declare that I have no issue.
THIRDJ.

Disposition of Tangible Personal Property
I give items of my tangible personal property (other than

money) in accordance with any written statement or list in existence at my death,
signed by me and identifying each item and recipient. If the named recipient of an
item fails to survive me, the devise of that item shall lapse and that item shall
instead be disposed of as part of the residue of my estate. If an item is not an asset
of my estate at my death, the devise of that item is revoked and adeemed, and the

TfeStor

Witness

Witness

named recipient shall not receive the equivalent value of the item. Any of my
tangible personal property not listed or otherwise not effectively disposed of by
such a statement or list shall be distributed as part of the residue of my estate as set
forth below.
FOURTH: Gift of Real Properties
I give the following real properties to those individuals named
below:
1.

I give the following property and all of its contents

therein located at 2458 East 2900 South, Salt Lake City, Utah, to my wife,
ROSALINDE ELEONOR SCHWEMMER,

if she survives me for thirty (30) days, and if

she fails to survive, this gift shall lapse and be added to- the residue of my estate.
2.

I give the following property and all of its contents

therein located at 425 J Street, Salt Lake City, Utah, to my brother,
SCHWEMMER,

FRED

A

if he survives me for thirty (30) days, and if he fails to survive, this

gift shall lapse and be added to the residue of my estate.
FIFTH:

Disposition of Residue
I give the residue of my estate as follows:
A.

Gift to LPS CHURCH
I give the residue of my estate to THE

CORPORATION OF

THE PRESIDENT OF THE CHURCH OF JESUS CHRIST OF LATTER-DAY SAINTS, or its

successor in interest, a Utah corporation sole with its principal office in Salt Lake
City, Utah.

Testator

Witness
2

Witness

SIXTH:

Disinheritance Clause
Except as otherwise provided in this Will, I have intentionally

omitted to provide in this Will for any of my heirs living at the date of my death. I
intend to disinherit each person who is not a devisee under this Will, including all
those who might have shared in my estate had I died intestate. I intend to dispose
of my entire estate to the devisees designated in this Will and to exclude from any
share of my estate presumptive heirs not so designated, whether their existence be
anticipated, known or unknown.
SEVENTH: Applicable Law
The validity and construction of this Will, the definitions of
terms used in it, and all rights under it, shall be governed by the laws of the State
of Utah
EIGHTH:

Appointment of Personal Representative
I appoint

FRED A. SCHWEMMER as

my Personal Representative

under this Will. No bond shall be required of any Personal Representative named
in this Will. The term "Personal Representative" as used in this Will shall include
any personal representative or representatives of my estate, whether acting jointly
or singly.
I grant to my Personal Representative all of the powers
specified in §75-3-714 of the Utah Code as it exists on the date of this Will, other
powers conferred by law, and the powers set forth below, all exercisable without
court order. I authorize my Personal Representative to sell (for cash or on credit),
exchange, purchase and retain assets; to improve, alter, lease (even extending

/</

OS)

Testator

Witness
3

M>
Witness

beyond the period of administration), partition and otherwise deal with and manage
property; to invest and reinvest in preferred or common stock, bonds, mortgages,
investment company shares, money market and mutual (including index) funds,
common trust funds maintained by the fiduciary, and any other property, real or
personal; and to enter into, continue or participate in the operation of any business
or other enterprise, including as a sole proprietor, as a limited partner, as a member
of a limited liability company, or as a shareholder; and to incorporate, liquidate,
reorganize or otherwise change the form or terminate the operation of the business
or enterprise, and to contribute capital or loan money to the business or 'enterprise.
I further authorize my Personal Representative, on any preliminary or final
distribution of the property in my estate, to partition, allot, and distribute my estate
on a non-pro rata basis, and in kind, including undivided interests in my estate or
any part of it, or partly in cash and partly in kind, or entirely in cash, in my
Personal Representative's absolute discretion.
NINTH:

Distributions to Minors
My Personal Representative shall represent any beneficiary not

having attained age eighteen (18) in matters relating to any distribution under this
Will, including selection of the assets that shall constitute that beneficiary's share.
My Personal Representative may, in my Personal Representative's discretion, sell
for the beneficiary's account any part of that beneficiary's share. Any personal
effects distributable pursuant to this Will to a beneficiary who has not attained age
eighteen (18) may be delivered without bond to any suitable person with whom the
beneficiary resides or who has the care or control of the beneficiary. Any other
property and proceeds from the sale of all or any part of a share of a beneficiary

Testator

Witness
4

Witness

under the age of eighteen (18) may be delivered to any person named as guardian
herein, or to any qualified adult person or trust company as custodian for such
beneficiary under the Uniform Transfers to Minors Act as enacted by the State of
Utah or the state of such beneficiary's residence, in my Personal Representative's
sole discretion.

I,

KARL HEINZ SCHWEMMER,

the testator, sign my name to this instrument
i

(consisting of six [6] pages, including the subscription clause and the signature of
witnesses), on this

\^

day of

-fNw^wst'

, 2004, and being first duly

sworn, do hereby declare to the undersigned authority that I sign and execute this
instrument as my last Will and that I sign it willingly, that I execute it as my free
and voluntary act for the purposes expressed in it, and that I am over 18 years of
age, of sound mind, and under no constraint or undue influence.

/AMJZ s&Ci
KARL HEINZ SCHWEMMER

Testator

We, the undersigned witnesses, sign our names to this instrument (consisting
of six [6] pages, including the subscription clause and the signature of witnesses),
being first duly sworn, and do hereby declare to the undersigned authority that the
Testator signs and executes this instrument as his last Will and that he signs it

Testator

Witness

Witness

willingly, and that each of us, in the presence and hearing of the Testator and of
each other, hereby signs this Will as witnesses to the Testator's signing, and that to
the best of our knowledge the Testator is over 18 years of age, of sound mind, and
under no constraint or undue influence.

(\flra\foHi9.pfi
Witness (signature)

Witness (signatufgp^

(printed name)

(printed name)' <J

(street address)

117-1 K.lat&W
(street address)

(city, state, zip code)

(city, state, zip code)

^fSO*/

STATE OF UTAH
COUNTY OF fja//-

Uh.

)ss.
)

Subscribed and sworn to before me by KARL HEINZ SCHWEMMER, the
Testator^
and
subscribed
and
sworn
to
before
me
by
and
-n&Jih^^
E*//.^J~
'^W
J>-^
dtnesses, this / ^ d a y of
witni
, 2004.

^ ^ > JK^.^ Q ^ C L ^
NOTARY PUBLIC
Address:
My Commission Expires:

7

^

HK
°AVID LUTKIN
UJ^
NOTARY PUBUC -STATC OF (HAH
. 208 EM 800 South
Salt Late City, UT84?!f
.wComm. Exo, 72/Kwnrn

fi/io/of

GATrcPAID FILBSWPl WILLS 20000.0I\S\SCHWEMMER, KARLUOnfj WilL08O52OO4 (fcUpMloc

Testator

KK
Witness

Witness

ADDENDUM E

DAVID A. McPHIE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
Holladay,Utah84117
(801) 278-3700
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it
w«;
05FEB

Attomey for Rosalinde Schwemmer
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
—ooOoo—

IN THE MATTER OF THE ESTATE OF:

ORDER OF CONSOLIDATION

KARL HEINZ SCHWEMMER,
Deceased.
Probate No. 053900085 EI
Judge Denise P. Lindberg
—00O00--

1

THE COURT has considered the Motion of Rosalinde Schwemmer to consolidate this

2

case with the earlier filed probate matter, i.e. the "Petition of Rosalinde Schwemmer for

3

Adjudication of Intestacy and Formal Appointment of a Personal Representative", which was

4

filed November 20th, 2004, and bears Probate No. 043902075.

5

The Court notes that both petitions concern the estate of the same deceased individual,

6

and that the parties have stipulated, through their counsel, that these matters should be

7

consolidated in the case bearing the earlier Probate Number.

8
9

Having considered thefile,and good cause appearing therefore, the Court now grants the
Motion as follows:

1

1

2

ORDER

1.

It is hereby ordered that the instant case, i.e. the probate matter bearing Probate

3

No. 053900085 be consolidated with the earlier case filed concerning the same deceased

4

individual, bearing Probate No. 043902075.

11
12

Dennis K. Poole
Attorney for Fred A. Schwemmer

13
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ADDENDUM F

^ Li Li \L I I !

DAVID A. McPfflE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
Holladay, Utah 84117
(801) 278-3700

JAN 2 6 2005

•J DISTRICT ^ J .

C 5 F - B - 9 Pn 1:07

b;

Attorney for Rosalinde Schwemmer
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
—ooOoo-

KARL HEINZ SCHWEMMER,

CASE MANAGEMENT AGREEMENT
AND SCHEDULING ORDER

DOB June 9th, 1928,
Deceased.

Probate No. 043902075
Judge Lewis
—ooOoo-

1

THIS Case Management Agreement and Scheduling Order comes before the Court,

2

pursuant to Rules 16 and 26 of the U.R.C.P., to establish dates and deadlines for the conduct of

3

this litigation. A discovery conference as required by' Rule 26 of the Utah Rules of Civil

4

Procedure has been conducted and the parties have agreed as outlined below. The Court, noting

5

that this agreement and order has been approved and signed by both counsel, now adopts the

6

same as its own Order.

7

Alternative Dispute Resolution (ADR):

8
9

The parties have elected to defer ADR by statement until initial discovery is complete in
accordance with Rule 4-501 (6)(A)(1).

1

1

Initial Disclosures

2

Statutory

3

Pursuant to Rule 26(a)(1) the parties shall make the initial disclosures required by said

4

rule as outlined in sub-parts A, B, C, and D, thereof on or before March 1st, 2005.

5

Voluntary

6

The parties hereto, as the only possible heirs and devisees of the estate, stipulate and

7

agree to a release of all medical information concerning the Decedent to counsel for the parties,

8

and to sign documents providing for a Court Order so specifying.

9

Issues

10
11

Pursuant to Section 26(f)(2)(b), the parties hereto identify the subjects on which
discovery may be needed.

12

A.

Value and identity of property in dispute.

13

B.

Capacity of Decedent to make a Will on the date in question.

14

C.

Existence of coercion and/or duress in making Will.

15

D.

Existence of coercion and/or duress in pre-death transfer of property.

16

E.

General facts surrounding the purchase and transfer of the J Street property.

17

The discovery completion date is outlined in the discovery cutoff section below. It is not

18

anticipated that discovery will be needed in phases. Discovery should be limited to the issues

19

outlined above.

20
21

SCHEDULING ORDER
Pursuant to Rule 26(f)(3), the parties agree to the following with regard to Rule 16(b)(1)

2

1

through (6).

2

Discovery Cut-off Date:

3

Fact Discovery shall be initiated by:

March 1st, 2005

4

Fact Discovery shall be completed by:

July 1 st, 2005

5

Expert Witnesses:

6

Petitioner's designation of expert witnesses:

August 15th, 2005

7

Respondent's designation of expert witnesses:

August 15th, 2005

8
9
10
11

Joinder of Parties:
Joinder of Parties shall be completed by:

None anticipated

Amendments to Pleadings shall be completed by:

August 15th, 2005

Dispositive Motions:

12

Dispositive Motions shall be filed by:

September 15th, 2005

13

Deadlines for motions specifically related to the conduct of trial such as motions to

14

exclude witnesses, motion in limine, etc., will be set when a trial date is established for this case.

15

Pretrial, Final Pretrial, Trial (Rule 26(f)(3)):

16

A pre-trial scheduling conference shall be held upon certification of readiness for trial.

17

Trial should be scheduled at thefinalPretrial by the parties' counsel jointly scheduling

18

the same with the Judge's in-court clerk.

19

Pre-Trial Disclosures (Rule 26(a)(4)):

20
21

Pre-trial disclosures under Rule 26(a)(4) A, B, and C, shall be served at least thirty (30)
days before trial.

3

1

Objections to pre-trial disclosures under Rule 26(a)(4) shall be served within fourteen

2

(14) days after pre-trial disclosures.

3

Miscellaneous Provisions:

4

A.

The potential for settlement cannot be evaluated prior to the completion of
discovery.

5
6

B.

If trial is needed, it will be a non-jury trialJ

7

C.

The estimated length of trial is two days.
SO ORDERED

8
9

DATED this

Day of

10

11
12
13

, 2005.
BY THE COURT:

Honorable Judge Leslie A. Lewis
roved:

14
15
16

David A. McPhie
Attorney for Ros^inde Schwemmer

19
20

Dennis K. Poole
Attorney for Fred A. Schwemmer

21
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ADDENDUM G

r-

DAVID A. McPHTE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
HoUaday, Utah 84117
(801) 278-3700
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Former Attorney for Petitioner Rosalinde Schwemmer

U-

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
—ooOoo-

ESf THE MATTER OF THE ESTATE OF:

MOTION FOR CONTINUANCE
OF TRIAL

KARL HEINZ SCHWEMMER,
DOB June 9th, 1928,
Deceased.

: Probate No. 043902075

—ooOoo-

1

A

COMES NOW David McPhie, formerly attorney for the widow of the Decedent,

2

Rosalinde Schwemmer, and requests the Court continue the trial which is set for August 22nd and

3

23rd, 2007.

4

Counsel requests this continuance because:

5

A

6
7
8

No one has yet been determined to be the legitimate successor to the interests of
Rosalinde Schwemmer.

B.

No one yet has thefinancialmotivation, or legal right, to prosecute the claims of
Rosalinde Schwemmer.

1

1

C.

2

No one has an attorney/client relationship v/ith David McPhie or any other lawyer
concerning an agreement to pay counsel to try the instant case.

3

1.

Rosalinde Schwemmer died on October 26th, 2006.

4

2.

David McPhie, her former counsel, has no attorney/client relationship with anyone

5
6
7

as a successor to her interests.
3.

David McPhie appeared at a hearing on April 18th, 2007, as a courtesy to the

Court, and for purposes of informing the Court that Rosalinde had died, and that he has no client.
i

8

4.

David McPhie now represents two relatives of Rosalinde Schwfemmer, namely,

9

Richard Ruseler and Suzette Ruseler. Suzette Ruseler is the niece of Rosalinde Schwemmer and

10

the heir to her estate in a Will she left dated January 12th, 2006. Richard Ruseler is named in said

11

Will as Rosalinde's Personal Representative.

12

5.

That case involving Rosalinde's estate is now in probate, bearing probate number

13

063901761 EF. It is hotly contested by one Rolf Bremer (a half brother) who claims that the Will

14

naming Richard Ruseler as Personal Representative and Suzette Ruseler as heir is invalid.

15

6.

The Court urged counsel to move discovery, and the process along in the

16

"Rosalinde case" so as to allow this matter to go to trial in the instant on August 22nd and 23 rd,

]7

2007. Since that date, counsel has been diligently moving the Rosalinde case forward. So far, the

18

depositions of Dr. Steven Warren, Rolf Bremer, Darrell Hansen, and Suzette Ruseler have been

19
20

taken. Documents have been exchanged. Tape recordings have been found and transcribed,
witnesses have been interviewed.

21

7.

There is conflicting evidence on every import ant point. As discovery proceeds, the

2

1

conflict grows.

2

8.

The Case Management Order in the Rosalinde Schwemmer case (a copy of which

3

is attached hereto as Exhibit A) indicates that initial discovery will be completed by May 30th,

4

2007. However, the Order continues to say:

5

"If this matter is not resolved by probate mediation, fact discovery may continue

6

for 60 days after completion of probate mediation."

7
8
9

9.

Requested tape recordings have just been provided on June 25, 2007. Mediation

has not been scheduled yet.
10.

When the Court set trial in the instant case, it was hoped that the dispute in the

10

Rosalinde Schwemmer case could be completed quickly, and that a legitimate successor to

11

Roselinde's interests would be established. The following problems have become apparent since

12

the hearing.

13

A.

Rolf Bremer, who has claimed that the Last Will and Testament of

14

Rosalinde Schwemmer is invalid, seeks only a determination that Rosalinde

15

Schwemmer died intestate, noi that some other Will be admitted into

16

probate. If Rolf Bremer is successful, and the Will naming Richard and

17

Suzette Ruseler is determined to be invalid, Rosalinde Schwemmer's estate

18

will pass to many individuals, including other nieces and nephews, half

19

brothers, etc. most of whom David McPhie has never met, and who he has

20

no attorney/client relationship with.

21

B.

Rolf Bremer, who stands to inherit the largest single percentage of the

3

Rosalinde Schwemmer estate if he is successful, is now represented by
Ralph Tate. Ralph Tate has not been retained to represent Rolf Bremer or
any of the other heirs who would inherit if Rosalinde Schwemmer's Will is
declared invalid in the instant case.
Neither Suzette Ruseler nor Richard Ruseler have or are willing to retain
David A. McPhie to represent them in the instant case concerning the
estate of Karl Heinz Schwemmer. No attorney/client relationship exists
between McPhie and the Ruselers with regard to the instant case. The
Ruselers are unwilling to pay for legal services to resolve the Karl Heinz
Schwemmer case unless and until they are certain that they will be deemed
the successor to the interest of Rosalinde Schwemmer.
Ralph Tate and David McPhie are not in a position to work together to try
the instant case because:
i.

Neither attorney has been retained by anyone to represent them in
the matter of the estate of Karl Heinz Schwemmer; and

ii.

McPhie and Tate are currently opposing counsel in the estate of
Rosalinde Schwemmer. The cooperation necessary between
counsel to try the case together cannot be had while they are
opponents in the case of Rosalinde's estate. Evidencefromthe
instant case would probably be used by both sides against the other
in Rosalinde's probate case.

4

1

11.

It is not fair to ask Richard and Suzette Ruseler to retain an attorney and bear the

2

expense of trying the instant case until they know they are the legitimate heirs to the interests of

3

Rosalinde Schwemmer. It is not fair to Rolf Bremer to force him to live with the outcome of a

4

trial in the instant case when he has no counsel, and would effectively be required to use David

5

McPhie, opposing counsel in the Rosalinde Schwemmer case. He does not want the expense until

6

he knows he and others are Rosalinde's legitimate successors.

7

CONCLUSION

8

12.

The current trial date in the instant case simply puts all the potential heirs of the

9

estate of Rosalinde Schwemmer and all of their counsel in an impossible position. No one wants

10

to bear the expense, or be responsible for the outcome of trial in the instant case until it is clear

11

they are the real party in interest.

12

13.

There is no clear successor to the interests of Rosalinde Schwemmer.

13

WHEREFORE, for all of the reasons outlined above, David McPhie, although not an

14

attorney in the above-captioned matter, requests that the Court continue the trial in this matter

15

until:

16

A.

17
18

successors to the estate of Rosalinde Schwemmer, and
B.

19
20

Someone, or group of people have been determined to be the rightful

Those people have had an opportunity to choose which counsel they wish
to represent them,

C.

They enter into an attorney/client relationship providing for payment of

5

1
2

attorney's fees
DATED this

of

3
4
5

David A. McPhie
Former Attorney for Rosalinde Schwemmer

6
7
8
9

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Motion for
Continuance of Trial to the following, postage prepaid this
Day of
CtiJSS, 2007:

10
11
12
13

Dennis Poole
POOLE & ASSOCIATES
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107

14
15
16

Richard Ruseler
3556 South Park Place
Salt Lake City, Utah 84106

17
18
19

Ralph Tate
4625 South 2300 East, Suite 206
Salt Lake City, Utah 84117

20
21

22

Annette McPhie
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RALPH R. TATE (#3192)
Attorney for Plaintiff
4625 South 2300 East, Suite 206
Salt Lake City, Utah 84117
Telephone: 424-1520
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY,
STATE OF UTAH
In the Matter of the Estate of
ROSALINDE ELEONORE SCHWEMMER,

STIPULATED ATTORNEY'S
PLANNING MEETING REPORT AND
STIPULATION FOR SCHEDULING
ORDER

Deceased
Probate No. 063901777

I. Attorneys' Meeting: Pursuant to Utah Rules of civil
Procedure 26(f), this stipulated planning meeting report was
agreed to between the parties.
A. The following were in attendance:
Attorney for Plaintiff: Ralph R. Tate
Attorney for Defendant: David A. McPhie
B. The parties have discussed the nature and basis of
their claims and defenses.
II. Initial Disclosure: The parties will exchange the
information required by Rule 26(a) (1) by Febr\iary 2p, 2007.
III. Discovery Flan: The parties jointly propose to the
court the following discovery plan:
A. Discovery is necessary on the facts giving rise to
the claims of the Complaint and affirmative defenses.
B. Initial fact discovery will be completed no later
than May 30, 2007. If the matter is not resolved by probate
mediation, fact discovery may continue for 60 days after
completion of probate mediation.

2
C.

The following discovery methods will be used:
Interrogatories in the number allowed by Rule 33(a),
unless altered by agreement of the parties or order of the
Cour,t.
Requests for Admission not to exceed 25 requests,
including discrete subparts, unless altered; by ctyj-eemtriiL of
the parties or order of the Court.
Oral exam depositions in the number allowed by Rule
30(a) (2) (A), unless altered by agreement of the parties or
order of the Court.
Requests for Production of Documents in accordance
with Rules 34 and 35, Utah Rules of Civil Procedure.
D . Keports from retained experts under Rule 26(a)(2)
will be submitted by 90 days after completion of probate
mediation or stipulated waiver of probate mediation. Should
either party designate an expert witness, the other side will
have 45 days to file a rebuttal expert witness report. If expert
witness reports are filed, the parties will have 60 days after
the filing of the expert witness report to complete expert
discovery. If no experts are designated, there shall be no
extension of discovery beyond that provided in paragraph III.B
above.
E. Supplementations under Utah Rules of Civil Procedure
26(e) are due timely, but not later than 30 days before
trial.
IV. Other Items:
A. The parties do not request a conference with the
court prior to entry of the scheduling order.
B. The parties request a final pretrial conference by
the later of 30 days after the dispositive motion cutoff or
from the date such motions are ruled on.
C. The cutoff date for joining additional parties isM
M * v ^1

9007.

I

3
D.
2007.

The cutoff date for amending pleadings is May 31,

E. The cutoff date for filing dispositive or potentially
dispositive motions is September 30, 2007, if no experts are
designated by plaintiff as set forth in III.D above. If
experts are designated the cutoff date wiii be 45 days after
the completion date for expert discovery.
F. The potential for settlement cannot be evaluated
prior to the close of discovery.
G. The potential for resolution of this matter through
the courtfs alternative dispute resolution program is
unknown. The parties agree to participate in probate
mediation by approximately May 30, 2007 unless waived by
both parties.
H. Final lists of witnesses and exhibits pursuant to
Utah Rules of Civil Procedure 26(a)(3) are due 30 days prior
to trial.
I. The parties should have 7 days after service of
final lists of witnesses and exhibits to list objections
under Rule 26(a) (3) .
J. This case should be reajdy for trial by October 31,
2007 or as altered by rulings"on dispositive motions.
K. The estimated length of the trial is 2 days.
Dated this

day of January, 2007.

Ralph R. Tate, Jr.
Attorney for Petitioner
/ & /

David A. McPhie
Attorney for Respondent

ADDENDUM H

FILED DlSftiwI CttSiii
Third Judicial Di«>r.r>j

DENNIS K. POOLE
(2625)
ELIZABETH EVANS
(7256)
POOLE & ASSOCIATES, LC.
Attorneys for Applicant
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone: (801) 263-3344
Telecopier: (801)263-1010

JUL 2 0 2087
ByUXJQ
'—

Deputy Clerf

IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION

IN THE MATTER OF THE ESTATE
OF:
KARL HEINZ SCHWEMMER
DOB: June 9, 1928

APPLICANT FRED SCHWEMMER'S
MOTION FOR SUBSTITUTION OF
PARTIES
PROBATE NO. 043902075

Deceased.
JUDGE KATE A. TOOMEY

Pursuant to Rule 25 of the Utah Rules of Civil Procedure, Applicant Fred A.
Schwemmer ("Applicant") hereby moves this Court for a Substitution of Parties in this
matter as follows:
1.

Contestant Rosalinde Schwemmer ("Contestant") died on October25,2006,

and is, therefore, no longer a valid party to this matter.
2.

Certain of Contestant's heirs and devisees may allege an interest in this

Matter but have heretofore been unwilling to join themselves in this matter.

E \Liz\Schwemmer\Motton for Substitution of Parties wpd
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3.

The heirs and devisees of the Contestant are believed to be those individuals

listed in the Petition for Adjudication of Intestacy and Formal Appointment of Personal
Representative filed in this Court as Probate No. 063901761; namely:
a.

Rolf D. Bremer, 6484 West 4100 South, #13, West Valley City, Utah

84128.
b.

Michael Hansen, c/o Mark Hansen, 3515 South 200 East, Salt Lake

City, Utah 84115.
c.

David Hansen, c/o Ronald Hansen, 6537 West 3940 South, West

Valley City, Utah 84118.
d.

Mark Hansen, 3515 South 200 East, Salt Lake City, Utah 84115.

e.

Suzette Ruseler, 3556 South Park Place, Salt Lake City, Utah 84106.

f.

Valda Dietrich, 3069 West 14600 South, Bluffdale, Utah 84065.

WHEREFORE, Applicant therefor request the to set a hearing and to enter an Order
substituting Contestant's heirs and devisees, as listed above, for Contestant as parties in
this matter, or in the alternative, if such parties fail or refuse to be substituted as parties,
to dismiss their contest of (i) the appointment of Fred Schwemmer as Personal
Representative of the Estate of Karl Heinz Schwemmer, and (ii) the proper execution of
the Last Will and Testament of Karl Heinz Schwemmer dated August 18, 2004.
DATED this ^ O d a y of July, 2007.

. / ^

--BENNfS'K. POOLE
POOLE & ASSOCIATES, L.C.
Attorneys for Plaintiff

E \Liz\Scnwemmer\Motion for Substitution of Parties wpd
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MAILING CERTIFICATE
I hereby certify that true and correct copies of APPLICANT FRED SCHWEMMER'S
MOTION FOR SUBSTITUTION OF PARTIES, was sent by United States Mail, postage
prepaid, the l&

day of July, 2007, to the following:
David A. McPhie, Esq.
2105 E. Murray-Holladay Road
Holladay, Utah 84117
Mr. Richard Ruseler
3556 South Park Place
Salt Lake City, Utah 84106
Ralph Tate, Esq.
4625 South 2300 East, Suii
Salt Lake City, Utah 84117*

E \LizVSchwemrner\Motion for Substitution of Parties wpd
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ADDENDUM I

DENNIS K. POOLE;! Jm2oz^m(,CT
ELIZABETH EVAN£ ,U U!$2§T~ •
POOLE & ASSOCIATES^
Attorneys for Applicant
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone: (801)263-3344
^M^OAUf
Telecopier: (801)263-1010
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THE THIRD JUDICIAL DISTRICT COURT OF SAL? LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION @*

&SL a. Parle fl

CONSTADIC £

UPON.

IN THE MATTER OF THE ESTATE
OF:
KARL HEINZ SCHWEMMER
DOB: June 9, 1928

P f^Nj

With COUNTY, UTAH

DEPUTY

255-5468

NOTICE OF HEARING
PROBATE NO. 043902075
JUDGE KATE A. TOOMEY

Deceased.
3556
v

y

P*rL Pi

Su

NOTICE!:IS HEREBY GIVEN that the Applicant's Motion for Substitution of Parties
will come on for hearing before the Honorable Kate A. Toomey, in her courtroom, at the
Third Judicial District Court, 450 South State Street, Salt Lake City, Utah, on the 23rd day
of August, 2007, at the hour of 9:30 a.m.
DATED this Z£) day of July, 2007.
DENNIS K. POOLE
POOLE & ASSOCIATES, L.C.
Attorneys for Plaintiff

E \EKS\NOT\Harwick Notice of Hearing wpd
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MAILING CERTIFICATE
I hereby certify that true and correct copies of NOTICE OF HEARING, was sent by
United States Mail, postage prepaid, the Zo

day of July, 2007, to the following:

David A. McPhie, Esq.
2105 E. Murray-Holladay Road
Holladay, Utah 84117
Mr. Richard Ruseler
3556 South Park Place
Salt Lake City, Utah 84106
Ralph Tate, Esq.
4625 South 2300 East, Suite 206
Salt Lake City, Utah 84117

L
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1UZETTE RUSELER
I, ROBERT M. RIGBY
ng first duly sworn on oath and say: I am a duly appointed Deputy Constable, SALT LAKE County, State of UT, a citizen of the
ited States over the age of 21 years at the time of service herein, and not a part of or interested in the within action.
I received the within and hereto annexed,
NOTICE OF HEARING
& MOTION FOR SUBSTITUTION OF PARTIES

July 25,2007

, and served the same upon

SUZETTE RUSELER
ithin named Defendant in said article(s) by serving a true copy of said article(s) for the defendant with
SUZETTE RUSELER (PERSONALLY)
erson of suitable age and discretion there residing at
3556 S PARK PLACE, SALT LAKE CITY
her usual place of ABODE,
on July 28, 2007
rther certify that at the time of service of the said article(s), I endorsed the date and place of service and added my name and
:ial title thereto.
on July 28, 2007

$tjnt§
Deputy
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ROBERT J. REITZ, CONSTABLE, SALT LAKE County
7026 SOUTH COMMERCE PARK DR. SUITE 1-B, MIDVALE, UT 84047, 801-255-5468

NOTES

MILEAGE CHARGE:
COPY CHARGE:
SERVICE CHARGES:

10.50
0.50
15.00

TOTAL CHARGES:

$26.00
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1

P R O C E E D I N G S

2

(Electronically recorded on August 23, 2007)

3

THE COURT: All right, we're here in the matter of the

4

estate of Karl Heinz Schwemmer.

5

Counsel, please state your appearances.

6
7

It's case No. 043902075.

MR. POOLE: Your Honor, Dennis Poole for Fred Schwemmer.
I apologize to the Court for being late.

t truly do.

8

THE COURT: All right, thank you.

9

MR. MCPHIE: David McPhie, former Counsel of Rosalinda

10

Schwemmer, who has deceased.

11

THE COURT: Right.

12

MR. MCPHIE: I'm appearing especially on behalf of Rick

13

Ruseler and Suzette Ruseler.

14

THE COURT: All right.

Yeah, and that was going to be

15

my first question, because I had noted your withdrawal.

16

any rate, Mr. Poole, this is your motion.

17

So at

So you may proceed.

MR. POOLE: Your Honor, Fred Schwemmer filed a petition

18

with the Court to be appointed as the personal representative

19

of the estate of Karl Heinz Schwemmer, in accordance with

20

the terms of the last will and testament.

21

case Rosalinda Schwemmer filed an objection to that, and has

22

challenged the competency of Mr. Schwemmer when he signed the

23

will.

24
25

Early on in this

THE COURT: And was she the only contestant?

I do have

the whole file here, but I didn't make it that far back.
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MR. POOLE: That is —

that is correct.

2

THE COURT: Okay.

3

MR. POOLE: With that particular proceeding, we've done

4

some discovery.

5

There's an ancillary issue there.

6

Mr. Schwemmer, he caused the title to the property which is

7

the subject of —

8

to Mr. Fred Schwemmer.

9

said, we've gone through depositions of parties.

10
11

Actually I think we've concluded discovery.
Prior to the death of

I guess of the concern here, to be deeded
So that's an ancillary issue.

As I

We were ready

to have a trial when Rosalinda Schwemmer died.
There has not been any substitution; and I think in

12

accordance with the rules there needs to be a substitution.

13

we've requested and served upon all the potential parties to

14

the proceedings a notice of this hearing.

15

they be substituted as parties to simply carry forth these

16

proceedings and get it to a conclusion; or in the alternative,

17

if they do not wish to be substituted, we would ask that the

18

Court dismiss'the contest of Mr. Schwemmer's appointment as the

19

personal representative, and the issue of a proper execution of

20

the last will and testament.

21
22
23

THE COURT: All right.

So

We're asking that

Mr. McPhie, what's your

position on this?
MR. MCPHIE: Yes, just briefly, just one point of

24

clarification.

He described the deed as an ancillary issue.

25

It's actually the subject of a separate quiet title lawsuit;

-41 1 but with that, let me say, with regard to Rick Ruseler, who I
2

appear for especially today, he's been served with the proper

3

motion under Rule 25 to add him as a party, but we believe it's

4

improper to add him as a party.

5

The reason is, is because he is not the successor to

6

the interest of Rosalinda Schwemmer.

He has not been appointed

7

by the Court in the probate in Rosalinda Scwhemmer.

That the

8 I will that would appoint him as the personal representative has
9

not been admitted to probate, and he's not been appointed the

10 I personal representative.

Therefore —

11

THE COURT: Do you anticipate that he will be?

12

MR. MCPHIE: Well, that is hotly contested, because in

13

that case, in which Ralph Tate is my opponent, he represents

14

all the heirs of the estate of Rosalinda Schwemmer, assuming

15

that the will appointing Mr. Schwemmer is found invalid, and

16

assuming that the estate passes through the laws of intestacy.

17

That is hotly contested.

18

depositions Scheduled now.

19

We are in discovery now.

We have

We have taken depositions.

My client, Mr. Ruseler, simply is not willing to

20

spend any of his own money to fight a fight that belongs

21

to Rosalinda Schwemmer or her legal successor, only to find

22

out later that he loses that lawsuit and is not her legal

23

successor.

24

and preserve this estate, he only preserves it for another

25

group of people who end up winning under the laws of intestacy

Therefore, having fought Fred Schwemmer to try

-5because the will appointing him is determined to be invalid.
THE COURT: Okay.
MR, MCPHIE: Similarly, his wife, Suzette Ruseler, who
I also appear especially for today, not only is not willing to
fight the fight for the same reasons, but she's inappropriate
at another level, and that is she is the heir under the will
that they seek to get admitted in probate in Rosalinda's case,
but wouldn't be the person to fight the fight even if her
husband was appointed.

He's —

he would be the PR.

He would

be the guy who had to stand up in Court and do the work.

Her

right to get that estate would be as against the PR, but not
—

it's not her job to come in and fight this.

That's the

personal representative's job, not hers.
I need to argue this from the flip side, too.
Conversely, conversely, it would be unfair if my clients are
unsuccessful in the estate of Rosalinda Schwemmer, and other
people —

it passes under the laws of intestacy to another

group of people.

It would be unfair to make them be stuck

with the outcome of a case I litigated on behalf of a man who
was halfhearted about it because he was forced to pay money to
litigate a case that he didn't know if he was ever going to be
the beneficiary of, having won it.
You know, he fights the fight.

He wins or he loses,

but in the end he doesn't know until the Rosalinda Schwemmer
case is decided, whether or not having won or lost, he's
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accomplished anything for him and for the heir.

2

THE COURT: Sure, I see what you're saying.

3

MR. MCPHIE: So I believe —

and I don't want to be the

4

person who comes here and simply picks at what Mr. Poole is

5

trying to do here, because I understand there's a real need for

6

Mr. Poole and for his client to get resolution.

7

THE COURT: Yes.

8

MR. MCPHIE: But let me tell you what I think the

9

resolution is.

I think the resolution is for them to go into

10

the case of the matter of the estate of Rosalinda Schwemmer,

11

and ask the Court in that case to expedite the proceedings, and

12

to hurry up and tell this Court who is the legal representative

13

of Rosalinda Schwemmer.

14
15

THE COURT: But you know I have no authority to require
them to do that.

16
17

MR. MCPHIE: No, but I'm just saying I think that's the
way to get it resolved.

18

That's what I think.

THE COURT: Okay, and maybe you or Mr. Poole can advise

19

me about the status of my clients and David Hanson and Mark

20

Hanson.

21

I also see somebody named Valda Dietrich named —
MR. MCPHIE: I will tell you that Valda Dietrich is in

22

the courtroom, and I'm sure she was just served because she's a

23

list of potential heirs under the laws of intestacy.

24

THE COURT: Is she part of this other lawsuit?

25

MR. MCPHIE: No.
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2

THE COURT: Okay, well, I may ask her to give me her
position, then.

3

MR. MCPHIE: Yeah.

Those —

4

THE COURT: And but —

5

MR. MCPHIE: —

those other people are the known —

6

those other people are the known heirs of the estate if it —

7

of Rosalinda's estate if her estate passes under the laws of

8 I intestacy.
9

THE COURT: Are any of them here?

10
11

MR. MCPHIE: The only one I —

well, I don't know that.

Yeah, apparently —

12

THE COURT: Is Michael Hanson —

13

MR. MCPHIE: —

14
15

apparently some of them are here, but I

don't —THE COURT: Is Michael —

raise your hand if you're

16

Michael Hanson.

Okay, raise your hand if you're David Hanson.

17

Raise your hand if you're Mark Hanson.

18

Then who is Mi. Dietrich?

All right, thank you.

19

MR. MCPHIE: Right here.

20

THE COURT: All right, very well.

21

MR. POOLE: Your Honor, if I may?

22

THE COURT: Yes.

23

MR. POOLE: We also had Darrell Hanson served with a

24

copy of the motion hearing, although he wasn't listed on our

25

petition, because he is shown as potential heir in the petition

Thank you.
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for adjudication of intestacy in the Rosalinda estate matter.

2

THE COURT: Well, so what is your position on whether

3

that matter ought to be resolved before this case goes forward?

4

Because it —

5

though everybody would be spending attorney's fees to get this

6

aspect of it resolved.

7

up doing that in their own interest.

8
9

I have to say that it —

it certainly sounds as

Then they might or might not be ending

MR. POOLE: Your Honor, I think that there's a couple
of points that need to be made.

First of all, under the rule,

10

I believe that a plaintiff has the obligation to basically

11

have a substitution of parties; and I think in this case the

12

plaintiff would be the Rosalinda estate.

13

filed the petition to challenge the will and to contest the

14

appointment of Mr. Schwemmer.

15
16

THE COURT: Right, but that —

They're the ones that

I have no control over

that matter.

17

MR. POOLE: That is this matter.

18

THE bOURT: The Rosalinda's —

19

MR. POOLE: This matter in this case.

20

THE COURT: —

21

MR. POOLE: Rosalinda, herself, was the plaintiff in

22

the sense that she filed the action in this proceeding

23
24
25

Rosalinda's estate?

—

THE COURT: Yes, but I'm talking about her estate
issue.

That's not before me.
MR. POOLE: I agree.

You don't have jurisdiction
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there; but this Court does have jurisdiction to require a

2

substitution of parties.

3

says if the substitution doesn't occur within 90 days of the

4

suggestion of death, this action can be dismissed, and should

5

be dismissed.

6

The rule is very specific.

The reason for that is this.

It

These parties need

7

to make up their mind, and make a decision, do they want

8

to contest this or not, because they can't hold up this

9

proceeding.

10

That's the primary concern of that rule.

In this particular case, Mr. Fred Schwemmer is really

11

very significantly prejudiced.

12

piece of property up in the Avenues.

13

maintain it, insure it.

14

there are no source of funds in which to pay for this.

15

He has had this particular
He's been required to

This is out of his pocket, because

He had it under contract to sell at one point in time,

16

but we couldn't get authority or agreement of the parties to

17

do so.

18

utilities and! real property taxes.

19

So he's having to pay, as I said, the insurance and
We are simply waiting.

Under the will he is entitled to that property, under

20

a separate deed he's entitled to that property.

So these

21

parties need to come forward now, and not wait.

We don't know

22

if this other proceeding will take, you know, six months or six

23

years; and we simply cannot wait during that period of time for

24

Mr. Schwemmer to decide —

25

who should be the proper party to contest this matter.

for these other parties to decide
They've
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had an opportunity.

They need to come to the table today.

2

MR. MCPHIE: Can I just address that briefly?

3

THE COURT: Uh-huh.

4

MR. MCPHIE: If my —

if my people could simply decide,

5

and have the authority to decide who was going to represent

6

this estate and who was going to end up with it, they would

7

decide, but that's contested in Court in another proceeding.

8

They don't get to decide that.

9

trying.

They are willing, they are

There is no evidence before this Court that that's

10

not being litigated fully, fairly, quickly and furiously; and

11

it is. They cannot do more than they're doing to try and

12

figure out who is the legal successor to Rosalinda's interest

13

in this lawsuit.

14

I don't know what to tell you. All I know is if you

15

say that any —

16

he's trying to add, or substitute in as the representing

17

relative.

18

has to come ih and do this, they're going ^o fold up and go

19

away, because nobody's going to spend the money to litigate,

20

when they cannot —

21

contingent work.

22

fight a lawsuit that they may not be the beneficiary of the

23

outcome.

24
25

it doesn't matter which one of these people

If you say any one of them is the party that

when they can —

I mean, this isn't

They're going to have to pay hourly to

Not to mention the flip side of the argument, which is
the other people who are just waiting to see what's going to

-111 I happen all of a sudden have to live with the outcome that they
2

weren't a part of.

So I don't know a remedy to this, other

3

than to say to you, I don't disagree with Counsel that his

4

client's prejudiced, but I don't know what to suggest other

5

than to get into the Rosalinda case and into the Rosalinda

6

Court, and maybe ask that Judge to appoint a temporary personal

7

representative for purposes of the litigation.

8

THE COURT: Okay, but why hasn't that been done?

9

MR. MCPHIE: Well, these —

the parties who are

10

litigating in the Rosalinda Schemmer case are not worrying —

11

they're pursuing their litigation.

12

they've got mediation scheduled; but they're —

13

none of them necessarily care or want a temporary personal

14

representative for purposes of litigating this case.

15

not —

16

They're taking depositions,
neither —

That's

their concern is getting that done.
THE COURT: Right, but why do I let their decision

17

not to weigh in on this affect me?

It seems to me that there

18

are also some alternatives.

19

them, could have moved to enlarge the 90-day period, could

20

have moved for a stay of this action.

21

done.

Ms. Schwemmer, as I understand it, has been dead since

22

2006.

So —

For example, you, on behalf of

23

MR. MCPHIE: Roughly October.

24

THE COURT: So it's just —

25

and nothing is happening, and —

None of that's been

it's been almost a year,
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MR. MCPHIE: It's —

2

THE COURT: —

I'm sorry.

on the one hand, I don't want to force

3

people into Court if they don't want to be in Court; and I can

4

understand why they don't want to be in Court, but something

5

needs to be done to move this along.

6

MR. MCPHIE: I don't dispute that.

I just want to

7

tell you that the petitions in Rosalinda Schwemmer's case,

8

both the petition to have the will admitted to probate, and

9

the counter petition to find the will invalid, and to have

10

it come through intestacy and to appoint another person as

11

personal representative, were filed in like January.

12

not like we've just got around to this.

13

this since January.

14

It's

We've been litigating

With regard to — well, why I'm —

in this case, this

15

is my third appearance in this thing since Rosalinda died; and

16

every time I come down here I say, "Rosalinda died.

17

litigation in her case.

18

that case the(people who were the —

19

group" are claiming that the will is invalid because of —

20

was incompetent when she made her will, or she was under

21

arrest.

22

doctors, people who visited her in the rest home, the attorney

23

who wrote the will, all those kinds of things.

24
25

It's hotly contested."

They claim in

what I call the "intestate
she

You know, we're taking the depositions of nurses,

Like I say, I think the answer might —
to be —

We're in

I don't —

to tell you the truth, I've never £een a temporary
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personal representative appointed.

2

say to a Judge if I was trying to get a Judge to do it.

3

just going to say, "Look, we have this other case.

4 I deserve to have some litigation.

I can imagine what I would
I'm

They

Appoint somebody to handle

5

this litigation on behalf of whoever the successor in interest

6

is," but then you —

7

I can what the argument against it is going to be, is who is

8

going to pay this lawyer to litigate this?

9

I can —

you can also imagine as well as

THE COURT: Right, I understand it, but I'm still

10

looking at Rule 25, which says that "Unless a motion for

11

substitution is made not later than 90 days after the death,

12

as suggested upon the record by service of the statement of

13

fact of the death, as provided herein for the service of the

14

motion, the action shall be dismissed."

15

deceased party.

16

So —

as to the

So I've got mandatory language in this —

17

rule.

18

made a motion1 to enlarge the time.

in this

I don't feel that I have another choice, and nobody has
So —

19

MR. MCPHIE: Well, obviously we --

20

THE COURT: —

which could have been done; and there's

21

a case law in this —

22

that enlargements of time are possible, and yet that hasn't

23

been done.

24
25

you know, in the annotations that suggest

I'm going to take just a minute and ask if anybody
here is not represented by Mr. McConkie.
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MR. MCPHIE: I'm McPhie, and --

2

THE COURT: Or I'm sorry.

3

MR. MCPHIE: —

4

THE COURT: By Mr. McPhie.

5

MR. MCPHIE: —

6

THE COURT: All right.

7

MR. MCPHIE: —

8

THE COURT: In which case, is there anything that you

9

I am so sorry.

I'm only representing —

these two are the Ruselers right here—

and the rest I know are —

would like to step forward and say to me, anybody not being

10

represented by Mr. McPhie; and I as I recall, that's Mr. Hanson

11

and Mr. Hanson?

12

because you're —

13

you know, an opportunity to speak to the Court if you'd like

14

to, and let me know your position.

Is there anything you'd like to say to me,
you don't have Counsel here, and you have,

15

(Microphone not picking up Mr. Hanson's response)

16

THE COURT: Okay, and what —

17

and that's your position,

Mr. Hanson, too?

18

MR. ftANSON: Yes.

19

THE COURT: Okay, and then —

20

MR. MCPHIE: Valda Dietrich.

21

THE COURT: Yes, Ms. Dietrich?

22

MS. DIETRICH: Well, actually, I was Rosy's best

23

friend.

At the time this lawsuit started, I took her to

24

McPhie, and we filed a lawsuit against her husband getting

25

the property (inaudible).

I personally have nothing to gain,
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1

regardless of who wins this lawsuit.

2

to (inaudible).

3

So I would not be willing

THE COURT: Right, just so Mr. Hanson and Mr. Hanson

4

understand, what is being determined here is whether somebody's

5

essentially going to be forced to be a plaintiff in this action

6

because the death of the person who is in the role of plaintiff

7

leaves that wide open.

8

there's a party basically taking an active role.

9

you telling me is that you're not interested in becoming a

10

party.

This matter can't go forward unless
What I hear

That's what I hear Ms. Dietrich saying as well.

11

MS. DIETRICH: No, I do not.

12

THE COURT: All right.

So from their standpoint, they

13

can be excused, and that's not an issue; but what is still on

14

the table is the Ruseler matter.

15

MR. MCPHIE: I think it's fair to construe —

16

THE COURT: And what about Ralph Bremmer?

17

MR. MCPHIE: I don't represent Ralph Bremmer.

Ralph

18

Bremmer and Diarrell Hanson are represented by Ralph Tate. I

19

can't —

20

clients were —

21

clients were served, but he intended —

22

appear here, because they're not going to spend any money.

I will tell you that I spoke with Ralph Tate.
well, he didn't know if his —

His

I think his

they intended not to

23

THE COURT: Sure, okay.

24

MR. MCPHIE: Until the Court decides that —

25

THE COURT: Okay.
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2

MR. MCPHIE: —

the will's invalid and they're going to

be the heirs to the estate.

3

THE COURT: Okay.

4

MR. MCPHIE: So I think —

5

THE COURT: Okay.

6

MR. MCPHIE: —

what this argument should be construed

7

as, and what it should be —

8

had before that, and the appearance we had before that are all

9

requests, I think, for enlargement of the time.

10

we're telling you, is that —

our telephone conference that we

That's what

is that we -+

11

THE COURT: Well, but there isn't a motion.

So —

12

MR. MCPHIE: Well, I'm just telling you, this is

13

what we're —

14

hearings is, we're moving as fast as we can to figure out who

15

is going to be the successful heir to this, or the successful

16

successor to the interest of Rosalinda Schwemmer, but we don't

17

know.

18

what we have said to you for three consecutive

We don't know.
THEfcOURT:Okay, hang on just a minute.

Mr. Hanson

19

and Mr. Hanson and Ms. Dietrich, you are more than welcome to

20

stay here, because these are open Court proceedings and the

21

Courts are available to all citizens to watch; but if you'd

22

like to be on your way and move along with your day, you're

23

more than welcome to leave.

So —

24

MR. HANSON: Thank you, your Honor.

25

MS. DIETRICH: Well, let me ask you a quesiton.

In the
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estate of Rosy, why can't money that was left in her estate be

2

used to pay for this lawsuit?

3

THE COURT: Ma'am, I can't answer that.

I'm sorry.

4

There are a couple of reasons why I can't.

5

not an attorney or an advocate in this situation.

6

know, I'm not allowed to basically offer what would constitute

7

legal advice vis-a-vis what goes on in another proceeding, or

8

even really information.

9

can't satisfy that with an answer to that question.

10
11

One is that I'm
So, you

So, you know, I'm sorry I can't —

Mr. McPhie, what are you doing to move the other
matter along?

12

MR. MCPHIE: We've taken the deposition of the doctor

13

at the rest home.

14

deposition of Suzette Ruseler twice, taken the deposition of

15

Rick Ruseler once.

16

sets of requests for production of documents.

17

His name is Dr. Warner.

We've taken the

We have two sets of interrogatories and two

We've got the depositions of two social workers and a

18

nurse who are!— who we have had to dig around to get the names

19

and the addresses to serve them, set —

20

for this week, but got continued because of the last minute —

21

Snow, Christensen and Martineau came in to represent Woodland

22

Health Care Center and wanted to continue those depositions.

23

They didn't know what we were going to be asking about the care

24

or what.

25

they were actually set

Those are about to be reset.
We're going to —

Ralph Bremmer, who has just filed a
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notice of claim as a creditor of the estate, has got to be

2

deposed again now, because we didn't know about his claim on

3

the estate.

4

time as the three nurses, which we believe will be next week.

5

I have scheduled mediation.

6

scheduled mediation, because he had more depositions he wanted

7

to take; but he's agreed as soon as these are over, he's going

8

to reschedule mediation with me.

9

Mr. Tate and I have agreed to depose him the same

Mr. Tate then backed out of the

If you ask me am I optimistic abont- mediation, I'll

10

tell you no, because there's —

11

which if believed, would support both positions, you know. I

12

obviously think our evidence is better, or I wouldn't be doing

13

this; but I think that we're going to be —

14

for summary judgment or a trial or both on the issue of the

15

validity of the will, and the admitting the will into probate

16

and appointing a personal representative by the end of the

17

year; but I would be disingenuous if I said I thought it would

18

happen before!then.

19
20
21

I mean, there is some evidence,

THE COURT: Well, in that mat —
the rule is clear that I —

either see a motion

in that event, I think

that I have to move forward.

So —

MR. MCPHIE: If you're going to move forward, we would

22

ask that you appoint Rick Ruseler as a party, so that he at

23

least has the opportunity to decide.

24
25

THE COURT: Yes, and I -- and I think that that — that
that would be appropriate.
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MR. MCPHIE: Okay, and then if he says, "I'm not going

2

to spend money, you know, we'll dismiss," then he can decide

3

that; but it's not imposed on him.

4

THE COURT: Yes, so what I'm going to do is appoint

5

him, but he —

if he would prefer to opt out, he needs to do

6

that within the next two weeks.

7

MR. MCPHIE: Okay.

8

THE COURT: So that gives him a little bit of time to

9
10

think about it.
way or the other.

11
12

Then I would ask you to advise Mr. Poole one

MR. POOLE: Is there a calendar there; can we have a
date specific?

13

THE COURT: Yes. What's two weeks from today?

14

COURT CLERK: September the 6th.

15

THE COURT: Okay.

16

MR. POOLE: Could we —

I'll prepare an order.

Could

17

I specify in the order, your Honor, that they make a formal

18

written acceptance, if you will, of the appointment by that

19

date?

20

THE COURT: Yeah, I think that that's appropriate; and

21

that way we'll have something in the record in the Court file.

22

MR. POOLE: And his appointment is on behalf of the

23

estate of Rosalinda Eleanor Schweramer, or in his individual

24

capacity?

25

THE COURT: Well, and maybe Mr. McPhie can advise me

-201

on —

2

MR. MCPHIE: Well, I think what you're doing is —

3

THE COURT: —

4

representative, so —

5

because he's not the designated personal

MR. MCPHIE: I think what we —

6

he's not the — he's

obviously not —

7

THE COURT: Right, so --

8 I

MR. MCPHIE: —

9

THE COURT: —

10

the personal representative.
so I'm —

MR. MCPHIE: What —
t

I

all you're saying is that he's —

11

he's been substituted as a party, and he needs to indicate that

12

he either needs to pursue the interest of Rosalinda Schwemmer

13

or he doesn't.

14

THE COURT: Yes. Yeah, and I would agree.

15

personally, because I can't —

16

basically interferes with the other case.

17

So that is

I can't do anything that

MR. POOLE: I understand that, your Honor; and I don't

18

think, howevek, he's a proper party.

19

admission, he is not an heir, or even a potential (inaudible)

20

of the will of Rosalinda Schwemmer.

21
22

all.

23

might be.

24
25

He —

I mean, by his own

So he has no interest at

THE COURT: I thought Mr. McPhie was telling me that he

MR. MCPHIE: He's not an heir.

He's —

our argument

was that if his wife is the heir under the will, he's the
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personal representative under the will.

2

that are found in law school that I don't know have a lot —

3

make a lot of difference here; but what we were saying is, if

4

he's victorious, he is the one —

5

he was appointed and the will was admitted to probate, it

6

would not be, from a legal point of view, his wife, the heir

7

of the estate, would be litigating on behalf of the estate

8

of Rosalinda Schwemmer.

9

representative, would be litigating.

10
11

These are distinctions

if in the Rosalinda case

It would be him, as the personal

THE COURT: But if he loses, she's still a potential
heir in that case.

12

MR. MCPHIE: She is a —

then she's still a potential

13

heir, because she's still a blood relative and would get under

14

—

receive under the (inaudible) —

15
16
17
18

THE COURT: Right, but in that case, why not name both
of them?
MR. MCPHIE: Or just her.

It makes little difference.

They're a husband/wife team, obviously.

19

THE COURT: Right.

20

MR. POOLE: I think it would be more appropriate to

21

name her, frankly.

22

MR. MCPHIE: It doesn't really matter too much.

23

THE COURT: Okay, then let's do it with her.

24

MR. MCPHIE: Okay.

25

MR. POOLE: Thank you, your Honor.

I'll prepare an

-221 I order and submit it to Mr. McPhie.
2
3

THE COURT: All right, and then I'll just expect to see
something from you, Mr. McPhie.

4

MR. MCPHIE: In the way of an acceptance, yeah, okay.

5

THE COURT: Right, and I apologize for getting your

6

name wrong.

7

MR. MCPHIE: Okay.

8

MR. POOLE: Thank you, your Honor.

9

(Hearing concluded)
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(2625)
ELIZABETH EVANS
(7256)
POOLE & ASSOCIATES, L.C.
Attorneys for Applicant
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IN THE THIRD JUDICIAL DISTRICT COURT OF SALT.LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION

IN THE MATTER OF THE ESTATE
OF:
KARL HEINZ SCHWEMMER
DOB: June 9, 1928
Deceased.

ORDER
PROBATE NO. 043902075
JUDGE KATE A. TOOMEY

Applicant Fred A. Schwemmer's Motion for Substitution of Parties, requesting that
parties having an interest be substituted in place of Rosalinde Schwemmer, who is
deceased, having come on for hearing before the HonoraDie Kate A. Toomey on the 23rd
day of August, 2007, and the Applicant, Fred A. Schwemmer, being present in court and
represented by his attorney, Dennis K. Poole, and Richard Ruseler and Suzette Ruseler
appearing in person and by special appearance through their attorney, David A. McPhie,
and Michael Hansen, Mark Hansen and Valda Dietrich appearing pro se, and the
remaining parties, Rolf Bremer, David Hansen and Darrell J. Hansen, neither appearing

E \LizVSchwemmer\Order wpd
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in person or by counsel, and the Court having heard the arguments of the parties, and for
good cause appearing,
ORDERS AS FOLLOWS:
1.

Michael Hansen, Mark Hansen and Valda Dietrich, parties identified as

potential heirs of Rosalinde Schwemmer, expressed to the Court that they have no interest
in being substituted as parties in the contest regarding the appointment of Fred A.
Schwemmer as Personal Representative of the Estate of Karl Heinz Schwemmer or the
issue of the enforceability of the Last Will and Testament of Karl Heinz Schwemmer dated
August 18, 2004.
2.

Rolf Bremer, David Hansen and Darrell J. Hansen, parties designated or

identified as potential heirs of Rosalinde Schwemmer, failed to appear at the hearing after
notice was served upon them, and, consequently, such parties are deemed to have no
interest or desire to be substituted as parties in these proceedings.
3.

Suzette Ruseler, a niece of Rosalinde Schwemmer, is substituted as the

objecting party in place of Rosalinde Schwemmer and shall have through September 6,
2007, to enter a pleading consenting and agreeing to be substituted as a party in place of
Rosalinde Schwemmer regarding the contest regarding the appointment of Fred A.
Schwemmer as Personal Representative of the Estate of Karl Heinz Schwemmer and the
issue of the enforceability of the Last Will and Testament of Karl Heinz Schwemmer dated
August 18, 2004.
4.

In the event that Suzette Ruseler fails and/or refuses to enter an acceptance

of the substitution as required herein, the Application for Informal Probate of Will and
Informal Appointment of Personal Representative filed by Rosalinde Schwemmer on
E\Li2\Schwemmert0rderwpd

Page 2

January 25, 2005, and her Petition for Adjudication of Intestacy and Formal Appointment
of Personal Representative shall be dismissed, with prejudice, and Fred A. Schwemmer
shall be appointed Personal Representative of the Estate of Karl Heinz Schwemmer.
ORDER DATED this H ^ a y of August 2007.
BY THE COURT:

YJKXJL.

KATE A. T
DISTRICT

E \Liz\Schwemmer\Order wpd
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MAILING CERTIFICATE
I hereby certify that true and correct copies of ORDER, was sent by United States
Mail, postage prepaid, the j?i£day

of August, 2007, to the following:

David A. McPhie, Esq.
2105 E. Murray-Holladay Road
Holladay, Utah 84117
Ralph Tate, Esq.
4625 South 2300 East, Suite 206
Salt Lake City, Utah 8 4 ^ T — ~ ^

/

E U_iz\Schwemmer\Order wpd

^c^

"

^u^V

Page 4

ADDENDUM L

DAVID A. McPHIE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
Holladay,Utah84117
(801) 278-3700

IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
—ooOoo—

CONSENT AND AGREEMENT

IN THE MATTER OF THE ESTATE,
OF:
KARL HEINZ SCHWEMMER
DOB: June 9, 1928

PROBATE No. 043902075
Deceased.
Judge Kate A. Toomey
—ooOoo1

COMES NOW, Suzette Ruseler, a niece of Rosalinde Schwemmer, and under protest

2

consents and agrees to being substituted as the objecting party in the place of Rosalinde

3

Schwemmer regarding the contest concerning the appointment of Fred A Schwemmer as the

4

personal representative of the estate of Karl Heinz Schwemmer, and the issue of the enforceability

5

of the Last Will and Testament of Karl Heinz Schwemmer dated August 18, 2004.

6

This consent and agreement to be substituted is under protest. Suzette Ruseler objects to

7

the appointment but accepts the same under protest to preserve her own right and the right of

8

others, if ultimately deemed the successors to the interest of Rosalinde Schwemmer to the benefit

9

of the contest involved. Specifically, Suzette Ruseler does not waive her right to file either a

1

1

Motion for a stay with this Court or the Court of Appeals under 8 of the Utah Rules of Appellate

2

Procedure, or to file for emergency relief under Rule 8(a) or an interlocutory appeal rule 5

3

U.R. A.P. concerning the conditions under which she was forced to accept the appointment.

DATED this o

day of

O^flT

5
6

, 2007.

David A. McPhie

DATED this S ^ d a y of

fefeT"

2007.

8
9

10
11
12

STATE OF UTAH
:Ss.
COUNTY OF SALT LAKE

13

, _ **;5>' , Day of G^fJiMM^T
SUBSCRIBED AND SWORN to before me this

14

My Commission Expires:

C

fy/j^Mj-soll

NOTARY PUBLIC, in ahd for
Salt Lake County, Utah

15
16

3

. 2007

MAILING CERTIFICATE

1
2
3
4
5
6
7
8

I hereby certify that I mailed a true and correct copy of the foregoing Consent and
Agreement to the following, postage prepaid this ET^H Day of ^£jg^W)A^ieV^
2007:
Dennis K. Poole
POOLE & ASSOCIATES, L.C.
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107

9
10
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ADDENDUM M

DAVID A. McPHIE (2216)
Attorney at Law
21/05 gT^&rray^Hcfllafl^y Rd.
Holladay, Utah 84117~
(801) 278-3700
Attorneyfor Sozette Ruseler
IN THE THIRD JUDICIAL DISTRICT COURT IN AND FOR
SALT LAKE COUNTY, STATE OF UTAH
—ooOoo—
IN THE MATTER OF THE ESTATE OF:

:
:
:
:
:
:
:

KARL HEINZ SCHWEMMER,
DOB June 9th, 1928,
Deceased.

MOTION FOR STAY OR
INJUNCTION PENDING APPEAL
AND NOTICE OF FILING
FOR EMERGENCY RELIEF OR
IN THE ALTERNATIVE
DISCRETIONARY APPEAL

: Probate No. 043902075
: Judge Toomey
—ooOoo—
1

COMES NOW, Suzette Ruseler, a person who the Court has appointed to represent the

2

interests of Rosalinde Schwemmer in the instant case, who is not her personal representative, and

3

has not been appointed as a Special Administrator, and requests this Court grant her a stay of

4

proceedings in the instant case until a Personal Representative of the estate of Rosalinde is

5

appointed, or a Special Administrator for purposes of this litigation is appointed to replace her.

6
7

1.

This Motion for a stay is brought in the District Court in that the Rule 8 U.R.A.P.

states that, "stay must ordinarily be sought in the first instance in the trial court."

1

1

2.

The reasons a stay is requested are that this Court has recently entered an Order on

2

September 4th, 2007 (a copy of which is attached as Exhibit A), which requires Suzette Ruseler

3

to accept an appointment to represent the interest of Rosalinde Schwemmer in the estate of Karl

4

Heinz Schwemmer. The penalty, had she failed to accept, is that Rosalinde Schwemmer's

5

cause(s) of action against Karl Heinz Schwemmer in the instant would be dismissed.

6

3.

The position of Suzette Ruseler was and remains that she cannot be compelled to

7

represent the interests of Rosalinde Schwemmer solely because she is a named heir in

8

Rosalinde's Will. The Will is contested. Suzette has not been duly authorized or recognized by

9

any Court as the legal representative of Rosalinde Schwemmer either as her Personal

10

Representative or Special Administrator. Allowing her to elect not to do so when the

11

consequence of failing to so elect is to give up Rosalinde's claim on the estate is coercive and

12

creates an obvious acceptance under duress situation.

13

4.

Suzette Ruseler also believes that there is no evidence that Fred Schwemmer is

14

experiencing any undue prejudice because of the delay experienced in allowing a legal

15

representative of Rosalinde Schwemmer to be properly determined. Fred has said only that he is

16

paying the taxes and insurance on the house. There is no mortgage or other debt on the property.

17

Fred has it boarded up. He refuses to rent it.1 There can be no good faith argument that the rents,

18

if rented, would not pay the taxes and insurance, and more.

19
20

5.

Suzette Ruseler believes that an interlocutory appeal under Rule 5 of the Utah

Rules of Appellate Procedure and/or emergency relief is warranted. Simultaneous with the filing
See Fred's deposition dated December 12th, 2005, pages 11, 12 and 13.

2

1

of this Motion for a Stay, Suzette filed said discretionary appeal (a copy of which is attached

2

hereto as Exhibit B).

3

Suzette Ruseler, therefore, prays that this Court stay any further proceedings in the instant

4

case pending the appointment of a Personal Representative or Special Administrator for

5

Rosalinde Schwemmer.

6

WHEREFORE, Suzette Ruseler, having stated a cause of action, prays that she be

7

granted the relief, i.e. a stay prayed for, and such other and further relief as the Court deems just

8

and equitable under the circumstances.

DATED this 2^/t^l

of

^ ^ > ^ & ^^2007.

10

11
12

David A. McPhie
Attorney for Suzette Ruseler

3

1
2
3
4
5
6
7

MAILING CERTIFICATE
I hereby certify that I mailed a true and correct copy of the foregoing Motion for Stay to
the following, postage prepaid this £*ffa Day of _3e^tj/Uhll
> 2 °0? :
Dennis K. Poole
POOLE & ASSOCIATES
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107

8
9

10

Sally^utchings (J
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DENNIS K. POOLE
(2625)
ELIZABETH EVANS
(7256)
POOLE & ASSOCIATES, LC.
Attorneys for Applicant
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
Telephone: (801)263-3344
Telecopier: (801)263-1010
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY
STATE OF UTAH, PROBATE DIVISION

IN THE MATTER OF THE ESTATE
OF:
KARL HEINZ SCHWEMMER
DOB: June 9, 1928
Deceased.

ORDER
PROBATE NO. 043902075
JUDGE KATE A. TOOMEY

Applicant Fred A. Schwemmer's Motion for Substitution of Parties, requesting that
parties having an interest be substituted in place of Rosalinde Schwemmer, who is
deceased, having come on for hearing,before the Honorable Kate A. Toomey on the 23rd
day of August, 2007, and the Applicant, Fred A. Schwemmer, being present in court and
represented by his attorney, Dennis K. Poole, and Richard Ruseler and Suzette Ruseler
appearing in person and by special appearance through their attorney, David A. McPhie,
and Michael Hansen, Mark Hansen and Valda Dietrich appearing pro se, and the
remaining parties, Rolf Bremer, David Hansen and Darrell J. Hansen, neither appearing
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in person or by counsel, and the Court having heard the arguments of the parties, and for
good cause appearing,
ORDERS AS FOLLOWS:
1.

Michael Hansen, Mark Hansen and Valda Dietrich, parties identified as

potential heirs of Rosalinde Schwemmer, expressed to the Court that they have no interest
in being substituted as parties in the contest regarding the appointment of Fred A.
Schwemmer as Personal Representative of the Estate of Karl Heinz Schwemmer or the
issue of the enforceability of the Last Will and Testament of Karl Heinz Schwemmer dated
August 18, 2004.
2.

Rolf Bremer, David Hansen and Darrell J. Hansen, parties designated or

identified as potential heirs of Rosalinde Schwemmer, failed to appear at the hearing after
notice was served upon them, and, consequently, such parties are deemed to have no
interest or desire to be substituted as parties in these proceedings.
3.

Suzette Ruseler, a niece of Rosalinde Schwemmer, is substituted as the

objecting party in place of Rosalinde Schwemmer and shall have through September 6,
2007, to enter a pleading consenting and agreeing to be substituted as a party in place of
Rosalinde Schwemmer regarding the contest regarding the appointment of Fred A.
Schwemmer as Personal Representative of the Estate of Karl Heinz Schwemmer and the
issue of the enforceability of the Last Will and Testament of Karl Heinz Schwemmer dated
August 18, 2004.
4.

In the event that Suzette Ruseler fails and/or refuses to enter an acceptance

of the substitution as required herein, the Application for Informal Probate of Will and
Informal Appointment of Personal Representative filed by Rosalinde Schwemmer on
E.\Liz\Schw«mm«rtOretarwp<l

P3Q& *•

January 25, 2005, and her Petition for Adjudication of Intestacy and Formal Appointment
of Personal Representative shall be dismissed, with prejudice, and Fred A. Schwemmer
shall be appointed Personal Representative of the Estate of Karl Heinz Schwemmer.
ORDER DATED this _M_1 day of Atf§tt*t, 2007.
BY THE COURT:

M

KATE A. TOOMEY
DISTRICT COURT JUDGE

£MJ2VSchw8mnj8f\0rder.wpd
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MAILING CERTIFICATE
I hereby certify that true and correct copies of ORDER, was sent by United States
Mail, postage prepaid, the ^ / ^ d a y of August. 2007, to the following:
David A. McPhie, Esq.
2105 E. Murray-Holladay Road
Holladay, Utah 84117
Ralph Tate, Esq.
4625 South 2300 East. Suite 206
Salt Lake City. Utah 84-17—^

O^
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DAVID A. McPfflE (2216)
Attorney at Law
2105 E. Murray-Holladay Rd.
Holladay,Utah84117
(801) 278-3700
Attorney for Suzette Ruseler
IN THE UTAH SUPREME COURT
STATE OF UTAH
-ooOoo—

IN THE MATTER OF THE ESTATE OF:

PETITION FOR EMERGENCY RELIEF
OR IN THE ALTERNATIVE LEAVE TO
FILE A DISCRETIONARY APPEAL

KARL HEINZ SCHWEMMER,
DOB June 9th, 1928,

Subject to Assignment of the
Court of Appeals

Deceased.

District Court
Probate No. 043902075
Supreme Court Case No.
—00O06—

STATEMENT OF THE FACTS

2

1.

Karl Heinz Schwemmer (hereinafter referred to as "Karl") died December 2nd,

3

2004, in Salt Lake City, Utah. At the time of his death, he was married to Rosalinde Schwemmer

4

(hereinafter referred to as "Rosalinde"). Shortly after his death, Rosalinde, expecting that her

5

husband had died intestate, filed a "Petition for Adjudication of Intestacy and Formal

1

1

Appointment of Personal Representative" asking the Court to appoint her as Karl's Personal

2

Representative.

3

2.

At or near the same time, the Decedent's brother, Fred Schwemmer (hereinafter

4

referred to as "Fred"), filed a pleading entitled "Application for Informal Probate of Will and

5

Informal Appointment of Personal Representative". Fred asked the Court to appoint him as

6

Personal Representative and to admit into probate, a Will made four months before Karl's death,

7

dated August 18th, 2004. The Will provided that Rosalinde receive the house in Salt Lake she

8

lived in. It was already deeded solely in her name. It also directed that the house located on J

9

Street in Salt Lake City, valued at approximately $240,000, be given to his brother Fred.

10

3.

When Rosalinde discovered her husband had made a Will shortly before death

11

leaving virtually all of Ws estate to his estranged brother, Fred, she asserted that Karl's purported

12

Will was made by him at a time when he was incompetent, and was the product of coercion and

13

duress. The District Court consolidated the two filings, and discovery commenced.

14

4.

During the course of discovery and other preparations for trial, Rosalinde became

15 frail and unable to take care of her physical needs. She, of necessity, took up residence in an
16

elder care facility. Rosalinde made a Will while in the care facility dated January 12th, 2006,

17

naming Suzette Ruseler (hereinafter referred to as "Suzette"), her niece, as the sole heir of her

18

estate, and Suzette's husband, Richard Ruseler (hereinafter referred to as "Richard"), as her

19

Personal Representative.

20

5.

Rosalinde died in the care center on the 25th day of October, 2006.

21

6.

After Rosalinde died, a second probate action was initiated concerning the estate

2

1

of Rosalinde. In December 2006, Richard filed an "Application for Informal Probate of Will and

2

Informal Appointment of Personal Representative" in the Third District Court. In his Petition, he

3

asked the Court to appoint him as Personal Representative and admit Rosalinde's Will into

4

probate.

5

7.

At or near the same time, a half-brother of Rosalinde Schwemmer named Rolf

6

Bremer (hereinafter referred to as "Rolf), filed a Petition asking the Court to determine that

7

Rosalinde died intestate, and appoint him as her Personal Representative. Rolfs contention was

8

that Rosalinde was incompetent at the time of making her Will, and was alsq coerced in so doing.

9

8.

In Rosalinde's probate case (civil no. 063901761), the District Court entered an

10

Order consolidating the filings, and instructed the parties to do their initial discovery and to then

11

participate in mediation. Discovery in that case is ongoing. Mediation was set for October 2nd,

12

2007, but was continued to complete three additional depositions.

13

9.

The District Court in Rosalinde's probate has not yet appointed a successor to the

14

interests of Rosalinde Schwemmer. The trial court has not appointed a Personal Representative

15

for Rosalinde, or ruled on the validity of her Will. Fred has not asked the trial court in

16

Rosalinde's probate case to appoint a Special Administrator.

17
18
19

10.

In the meantime, the instant case has not moved forward, waiting for the

appointment of someone to be designated as the legal successor to Rosalinde's claims.
11.

In the instant case, Fred caused Suzette to be served with Summons and Motion

20

for Substitution of Parties under Rule 25 U.R.C.P. The Motion requested the Court add Suzette

21

as a party under Rule 25 U.R.C.P., and appoint a successor to the interest of Rosalinde.

3

1

12.

Suzette Ruseler filed an objection to the motion that she be brought in as a party

2

or appointed under Rule 25 U.R.C.P. Suzette stated that she hoped to be, but had not yet been

3

determined to be the lawful successor to the interests of Rosalinda Suzette also outlined for the

4

lower Court the extreme prejudice to her that would result if she were required to step in and

5

litigate Rosalinde's position before it was determined who Rosalinde's Personal Representative

6

was, or whether or not Rosalinde's Will was valid, and who the heirs would be.

7

13.

At the hearing before Judge Kate Toomey held on August 23rd, 2007, on the Rule

8

25 motion, Suzette was ordered to either accept the appointment as the successor to the interests

9

of Rosalinde and be prepared to try the case in her place, OR in the alternative, the claims of

10

Rosalinde would be dismissed and Fred's "application" would be granted, i.e. Fred gets the J

11

Street home. (A copy of that Order is attached as Exhibit A.) It is the Order from the

12

August 23rd, 2007 hearing that is appealed from.

13

14.

Suzette, under protest, filed an Acceptance of the Appointment. In doing so, she

14

reserved in writing her right to file an Interlocutory Appeal and/or seek emergency relief in this

15

Court. Suzette has concurrently requested a stay in the District Court. (A copy of her Motion for

16

Stay is attached hereto as Exhibit B.)

17

THE ISSUE

18

This Motion for Emergency Relief / Interlocutory Appeal involves the application of Rule

19

25 of the Utah Rules of Civil Procedure. Although thoughtfully drafted, Rule 25 does not appear

4

1

to anticipate the unique difficulties created by the facts of this case. Specifically, the issue is:

2

Issue #1.

Can Suzette, or any other potential successor to the interests of Rosalinde,

3

be compelled to step in and assume the burden of litigating Rosalinde's

4

claim before they have been judicially determined to be her Personal

5

Representative, Special Administrator, or other lawful successor to the

6

claim?

7

PRESERVATION

8

In filing her acceptance, Suzette stated:

9
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14
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18
19
20
21
22
23

"COMES NOW, Suzette Ruseler, a niece of Rosalinde Schwemmer, and under
protest consents and agrees to being substituted as the objecting party in the place
of Rosalinde Schwemmer regarding the contest concerning the appointment of
Fred A. Schwemmer as the personal representative of the estate of Karl Heinz
Schwemmer, and the issue of the enforceability of the Last Will and Testament of
Karl Heinz Schwemmer dated August 18, 2004.
"This consent and agreement to be substituted is under protest. Suzette
Ruseler objects to the appointment but accepts the same under protest to preserve
her own right and therightof others, if ultimately deemed the successors to the
interest of Rosalinde Schwemmer to the benefit of the contest involved.
Specifically, Suzette Ruseler does not waive her right to file either a Motion for a
stay with this Court or the Court of Appeals under 8 of the Utah Rules of
Appellate Procedure, or to file for emergency relief under Rule 8(a) or an
interlocutory appeal rule 5 U.R.A.P. concerning the conditions under which she
was forced to accept the appointment." l [Emphasis added]

i

See Exhibit C
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1

STANDARD OF REVIEW

2

This appeal is concerning the lower court's application of a statute, i.e. Rule 25 U.R.C.P.

3

to the facts. Application of statutory law to the facts presents a mixed question of fact and law.

4

We review the trial court's findings for clear error and its conclusions of law for correctness,

5

affording the court some discretion in applying the law to the facts. fE.B. v. State. 270, 53 P.3d

6

963 Utah App. 2002.)

7

WHY IMMEDIATE INTERLOCUTORY RELIEF IS NEEDED

8
9
10
11

15.

Only immediately relief, i.e. a stay of proceedings in the District Court, can

prevent extreme prejudice to Suzette. No ordinary, after the fact, remedial relief can make her
whole.
16.

The lower court intends to move quickly towards trial. Opposing counsel has

12

requested an expedited trial setting. If this Court does not intervene, either Suzette will be forced

13

to go to trial with its attendant personal expense, to preserve Rosalinde's claim, hoping that she

14

is later determined to be the sole heir under Rosalinde's Will, and risking that she is personally

15

financing the litigation to preserve the J Street asset for someone else, i.e. Rolf Bremer, or

16

concede Rosalinde's claims to the J Street house and let Fred have it. Either outcome results in

17

extreme and unnecessary consequences for Suzette. She cannot realistically later sue Rolf for

18

having augmented the Rosalinde estate for his benefit at her expense.

6

1

J./.

No one yet has the financial motivation to fight Rosalinde's fight. Suzettenow,

2

because of Judge Toorney's ruling, must litigate Rosalinde's claims at her own expense. (No

3

Special Administrator has been requested.) Even if she w ins in the instant case and brings the J

4

Street property into Rosalinde's estate, Suzette may lose later.

5

18.

At an earlier hearing, the lower court in the instant case urged counsel to move

7

appointed so that the instant case could move towards trial. Since that date, counsel has been

8

diligently moving the Rosalinde case forward. So far, the depositions of Dr. Steven Warren, Rolf

10

and Shannon Walker have been taken. Several sets of Interrogatories and Requests for

1

~

Documents have been exchanged. Tape recordings have been found and transcribed, and

IZ

witnesses have been interviewed. Additional depositions are set. Mediation was set for
October 2nd, 2007, but has been to continued to mid October 2007.
, 19.

w
1r

In Rosalinde's probate case, there is conflicting evidence on evei y important

point As discovery proceeds, the conflict grows.
20.

At the time of hearing before Judge Toomey on August 23rd, 2007, resulting in

out orally that:
A.

Rolf, who has claimed that the Last Will and Testament of Rosalinde is

20

invalid, seeks only a determinatiop that Rosalinde died intestate, not that

21

some other Will should be admitted into probate. If Rolf is successful in

7

his claims, and the Will naming Richard as Rosalinde's Personal
Representative is determined to be invalid, Rosalinde estate will pass to
many individuals, including other nieces and nephews, half brothers, and
other unknown persons.
B.

Neither Suzette nor Richard have any incentive yet in litigating in the
instant case concerning the estate of Karl. They would have to use their
own money. No monies are available from the estate of Rosalinde. It is
very prejudicial to compel Richard and'Suzette to pay^for legal services to
resolve Rosalinde's claim in Karl's probate case unless they are certain
that Rosalinde's Will will be admitted into probate and Richard will be
deemed to be Rosalinde's Personal Representative and Suzette her sole
heir.

C.

A solution was suggested to the lower court, i.e. a request made to the
judge in Rosalinde's estate proceeding for the appointment of a Special
Administrator pursuant to Section 75-3-614 U.C.A. This would create
someone with legal authority to "protect the estate" of Rosalinde including
fighting to protect her claim on the J Street house. This could be
accomplished before the appointment of a Personal Representative or a
ruling on the validity of the Will this would also allow under Section 75-3616 U.C.A. the special administrator to be paid out of the estate.

The lower court was not persuaded.
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1

STATUTES AND CASE LAW

2 _
3

' The statutes involved are R i lie 25 of the ! Jta h Ri lies of Civil Procedure which states in

pertinent part:

4
5
6
7
8
9

"Death, (a)(1) If a party dies and the claim is not thereby extinguished, the court
may order substitution of the proper parties. The motion for substitution may be
made by any party or by the successors or representatives of the deceased party
and, together with the notice of hearing, shall be served on the parties as provided
in Rule 5 and upon persons not parties in the manner provided in Rule 4 for the
service of a summons. Unless the motion for substitution is made not later than
ninety days after the death is suggested upon the record by service of a statement
of the fact of the death as provided herein for the service of the motion, the action
shall be dismissed as to the deceased party." [Emphasis added]

m

In addition, Sections 75-3-614 and 75-3-616 have application. They state:
I1
I»
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1
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"75-3-614. Special administrator - Appointment.
(1) A special administrator may be appointed:
(a) Informally be the registrar on the application of any interested person
when necessary to protect the estate of a decedent prior to the appointment
of a general personal representative or if a prior appointment has been
terminated as provided in Section 75-3-609;
(b) In a formal proceeding by order of the court on the petition of any
interested person and finding, after notice and hearing, that appointment is
necessary to preserve the estate or to secure its proper administration
including its administration in circumstances where a general personal
representative cannot or should not act. If it appears to the court than an
emergency exists, appointment may be ordered without notice."
"75-3-616. Special administrator - Appointed informally — Powers and duties.
A special administrator appointed bv the registrar in informal proceedings
pursuant to Subsection 75-3-614(l)(a) has the duty to collect and manage the
assets of the estate, to preserve them, to account therefor and to deliver them to
the general personal representative upon his qualification. The special
administrator has the power of a personal representative under the code necessary
to perform his duties." [Emphasis added]
22.

There is no Utah case law directly on point. However, there is a common thread

9

1

in the case law with similar facts from Utah and from other states. It can be surmised as follows;

2

once a litigant dies, the "proper person to replace the decedent in litigation" must be ascertained.

3

23.

In the Utah case of Stoddard v. Smith. 27 P.3d 546 Utah 2001, the defendant in a

4

personal injury lawsuit died. The law firm representing the decedent filed a suggestion of his

5

death. The plaintiff failed to file a motion under Rule 25 to substitute in a new party defendant

6

within ninety days of the suggestion of death and the trial court dismissed plaintiffs claim.

7

24.

In Stoddard, this Court said that: Rule 25 is there "to prevent undue delay in a

8

lawsuit" (page 549). However, this Court also said it is also iery important to find the "proper

9

person to be substituted for the defendant". This Court went on to say that such a person need

10

not be named immediately, but "may be ascertained in due course". Suzette's argument is not

11

that Rule 25 is not important, or that undue delay should be avoided, or that Rule 25 isn't

12

designed to prevent undue delay, Suzette's argument is that as this Court stated in Stoddard, it is

13

important to find the "proper person to be substituted for the defendant". She further argues that

14

she is being diligent in trying to ascertain who that person is and that it will be "ascertained in

15

due course." Judge Toomey's decision considers only the prejudice Fred claims in delay, and

16

does not consider the greater prejudice to Suzette.

17

25.

In the North Carolina Court of Appeals case of Estate of Etheridge. 235 SE.2d

18

924, 1977, a woman died leaving a Will naming her husband as her Personal Representative.

19

During the course of her probate, her husband and Personal Representative died. The woman's

20

son was substituted in for his father as her Personal Representative. The Court said in the

21

Ether idge case how critical it is to know that the substituted party is the real party in interest and

10

1

stated:
u

2
^

Io

[l ] At the threshold of our considerations in this case, we are confronted with the
question of whether a real party in interest was substituted in this action when Doc
Etheridge, Sr. died. Every action must be prosecuted in the name of the real party
in interest."
"[2] If, as in the case at bar, there is a death of a party to an action, then U.S. i A1, Rule 25(a) provides for a substitution of parties. It requires the substitution of
either a personal representative or a successor in interest In deciding whether to
substitute a personal representative, or a successor in interest, or both, it is of
course necessary to be certain that the substituted party is a real party in interest."

II

[Emphasis added]
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26.

The North Carolina Court gets to the heart of the matter when they talk about

1

making sure the substituted party is the real party in interest, Suzette wants to be the real party in

14

interest, but no one yet knows who the real party in interest is.

15

:"

In the case of Duke v. Pickett 494 P.2d 120, Colorado Court of Appeals 1972, the
ie proper party is the personal representative, not anyone else". If someone else

17
18

tries to continue the litigation in the decedent's stead, they lack standing.
28

In Duke, the appellants appealed a trial court decision denying their motion to

19

substitute themselves in as the partie-; it< tendant tor the deceased cktendant Picket!, Pickett had

20

been a defendant and a counterclaimant in an action. In sustaining the trial court's denial of the

21

motion to substitute in people other than the decedent's personal representative, the Colorado

22

Court analyzed its own Rule ofCiyil Procedure number 25, which is based oil ^ ivikml Ru»

23

and very similar to the Utah Rule. In analyzing the issue and the application of Rule 25, the

"M

Colorado <. min stated: •

25
26

for

"The first issue on appeal is whether the individual appellants are proper parties
substitution under the provisions of C.R.C.P. 25(a)(1). This rule provides:

11

c

1
2
3
4
5
6
7
8
9
10
11
12

If a party dies and the claim is not thereby extinguished, the court may
order substitution of the proper parties. The motion for substitution may
be made by any party or by the successors or representatives of the
deceased party...'
"[1] The provisions of C.R.C.P. 25(a)(1) for substitution of parties are procedural.
3B J. Moore, Federal Practicefl25.04 (2nd ed.); McManus v. Lykes Brothers
Steamship Company, 275 F.Supp. 361. The rule does not attempt to state what
actions survive the death of a party nor does it attempt to designate the 'proper
parties' who may be substituted. This is a function of the substantive l a w . . . The
term 'personal representative' is defined by the applicable statute as an executor,
administrator, guardian, or conservator. C.R.S. 1963, 153-1-1(11)."
29.

In 1972 when Pickett was decided, there may not have been another option to

13

handle the problem but to wait for the appointment of a Persohal Representative. But certainly

14

now under Utah law the provisions of Section 75-3-614 et seq are the statutory solutions. It

15

gives somebody the legal power and authority to litigate the claims, provides funding for the

16

litigation out of the estate, and doesn't require the parties in the instant case to wait for the

17

appointment of a Personal Representative in another case.

18

30.

Rule 25, although thoughtfully drafted, is less than helpful. Rosalinde's claim

19

was not extinguished by her death. Under Rule 25, the lower court can substitute in the proper

20

parties. Suzette's contention is that Judge Toomey cannot and has not substituted proper parties.

21

The proper party is the Personal Representative of Rosalinde Schwemmer or a Special

22

Administrator.

23

31.

Rule 25 goes on to say that the Motion for Substitution may be made by any party

24

or the successor representatives of the deceased party. In the instant case, the only remaining

25

party after Rosalinde died, was Fred Schwemmer. Suzette was not in a legal position to notify

26

the lower court of Rosalinde's death in the instant case. Suzette could not make a motion for

12

1

substitution in the instant case because she was not a pat <:> and was not the Personal

2

Representative or Special Administrator appointed in Rosalinde's case.

3.

' 32.

The pn ibleni with Rule 25 as applied to these facts, is that it assumes that a

4

Personal Representative for a deceased party will be determined q;i lickly In the instant case,

5

Suzette Ruseler could not have done more to resolve the question as to who the court will

h

appoint ii.i Rosalinde's Personal Representative, Suzette wants the Will of Rosalinde

7

Schwemmer to be determined valid, and wants Richard Ruseler to be determined to be

0

Rosalinde's Personal Representative. Suzette would be williiig to work with her husband if

III

sense for her to do so at that point.

11

33.

As Judge Toomey has applied Rule 25 to the instant facts, Suzette is damaged

12

either Wi

13

quickly. She cannot determine whether or not she will ultimately be determined to be the real

14

r

15

expense under the current Order, Rosalinde's claim is lost.

16

' • he cannot force the litigation In R osa linde's pi obate estate to be resolved more

* receive the benefit of the litigation, and yet if she doesn't litigate, at her own

34.

If she litigates Rosalinde's claim in the instant case at her expense, and succeeds,

17

bi it later R osalinde's W ill is declared ini alid and hei estate, including the J Street property,

18

passes under some other Will or by the rules of intestacy, Suzette has fought the battle for

19

someone else.

20

COMPARATIVE PREJUDICE

13

1

35.

Fred's claim that it is prejudicial to him if he is required to wait for resolution of

2

Rosalinde's claim. Fred has had control of the J Street hoaise since before Karl's death. He has

3

chosen to board up the J Street property. He does not rent it. There is no debt or obligation due

4

and owing on the house. It is unencumbered. Fred does have to pay insurance and property tax

5

on the house, and as of September 2005 was still paying minimal utilities on an unoccupied

6

house.
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36.

When asked at deposition why he simply boarded up the J Street house and left it

vacant, his response was:
Deposition page 11 line 8 through page 12 line 9

"Q
A.

Q.
A.
Q.
A.

Q.
A.
Q.
A.

Q.
A.

Q.
A.
<>.

A.
QA.

Q.
A.

Is the J Street property occupied?
No.
When is the last time it was occupied?
While Heinz was living in there.
So it's been unoccupied for a year nearly?
December 2nd of 2004 — no, is it — I have to get this correct.
Well, when he died, right?
Yeah, when he died.
I am not trying to figure out if you can remember the date.
Have you ever considered renting it?
No.
Why have you not considered renting it?
Because I had rental problems before and I had bad experience with
renters.
Is it locked up?
It's locked.
Has it had any vandalism?
No.
When is the last time you checked it?
A week ago.
Does it need any work done?
No, I took care of it"

14

1

. . 37.

It seems to Suzette, that the J Street house, which is unencumbered and has no

2

mortgage, would rent for enough money to pay the annual property tax of $1,560 and nominal

3

insurance premium, and produce additional income each. year. Fred's argument that he is

4

prejudiced by delay is really only that he doesn't want to wait If he is being required to advance

5

the property tax and the insurance every year without compensation, it is his own choice. He

7

616 U.C.A. for the appointment of a Special Administrator to litigate Rosalinde's interest

8

without waiting for the resolution of other claims. It is not Suizette's burden or duty to do so.

9

WHY THE APPEAL MAY MATERIALLY ADVANCE THE

10

TERMINATION OF LITIGATION

11

38

This appeal will materially advance the termination of this because if a stay is

i !"

granted, Roll lias .dieady staled m open court before Judge Toomey that he will not pursue

13

Rosalinde's claim. If Rolf is successful as against Suzette in the Rosalinde probate, Suzette will

14

not pursue Rosalinde's claims, and the instant case will be at and end. If, on the other hand, this

16

without funds from Rosalinde's estate available to her, not be able to afford to continue

17

Rosalinde's fight.

18

WHY THE SUPREME COURT SHOULD DECIDE THE CASE

15

1
2

It is not particularly important whether this is decided by the Supreme Court or the Court
of Appeals. Factors to be considered are:

3

9(C)A:

The issues contained herein are not "constitutional" in nature.

4

9(C)B:

The issue presented herein is probably a matter of first impression in Utah.

5

As issues go, although very important to the litigants, it affects few people.

6

9(C)C:

There is no conflict in decisions of Court of Appeals on this point.

7

9(C)D:

There is no other known persuasive reason why the Supreme Court rather

8

than the Court of Appeals should decide this matter.

9

CONCLUSION

10

Judge Toomey did not determine that Suzette was the real party in interest. She might

11

become such, but she isn't yet. In trying to clear her calendar of an old and aging case she

12

inherited from Judge Lewis, and out of concern for the prejudice against Fred, she applied

13

pressure on Suzette to step in and litigate Rosalinde's claim. Suzette does not have the power,

14

authority, standing, incentive or money to do so. The ruling leaves Suzette at risk of sustaining

15

unnecessary personalfinanciallosses no matter what she does. The prejudice and harm to

16

Suzette is potentially very great. Suzette asks this Court to stay all proceedings in the trial court

17

until either a special administrator is appointed to represent Rosalinde in these proceedings, or a

18

Personal Representative for her estate is appointed.
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NECESSARY ATTACHMENTS

1

2

A.

Order of the District Court dated September 4th, 2007.

3

B.

Suzette Ruseler's Motion for Stay dated September 24th, 2007.

4

C.

Suzette Ruseler's Consent and Agreement dated September 5th, 2007.

RESPECTFULLY SUBMITTED this -jZj^y

of

•fepE^B^?

David A. McPhie
Attorney for Suzette Ruseler
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MAILING CERTIFICATE

1
2
3
4
5
6
7
8

I hereby certify that I mailed a true and correct copy of the foregoing Petition for
Emergency Relief or in the alternative, Leave to File a Discretionary Appeal to the following,
postage prepaid this ZH^ Day oiStfJtWlwW'
, 2007:
Dennis K. Poole
POOLE & ASSOCIATES
4543 South 700 East, Suite 200
Salt Lake City, Utah 84107
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ADDENDUM N

IN THE SUPREME COURT OF THE STATE OF UTAH
00O00

FILED
UTAH APPELLATE COURTS

In the matter of the Estate
of: Karl Heinz Schwemmer.

SEP 2 6 200?

Suzette Ruseler,
Petitioner,
Case No. 20070773-SC
043902075
Fred Schwemmer,
:

ILEB l§!TEl!Sf S S i l l
Third Jud*o*a! District

Respondent

SEP 2 : 2C07

UNTv

SALT LAKE COUNTY

ORDER

By.

y\p

Deputy Cierk

Pursuant to rule 42(a) of the Utah Rules of Appellate -Procedure,
this matter is transferred to the Utah Court of Appeals for
disposition. All further pleadings and correspondence should be
directed to that Court.
The address of the Utah Court of Appeals is:
Utah Court of Appeals
Office of the Clerk
450 South State Street
P.O. Box 140230
Salt Lake City, UT 84114-0230

FOR THE COURT:

<^/^^
Date

Z&0 7

Pat Bartholomew
Clerk of Court

CERTIFICATE OF SERVICE
I hereby certify that on September 26, 2007, a true and correct
copy of the foregoing ORDER was deposited in the United States
mail or placed in Interdepartmental mailing to be delivered to:
DENNIS K POOLE
DENNIS K POOLE & ASSOCIATES PC
4543 S 700 E STE 200
SALT LAKE CITY UT 84117
DAVID A MCPHIE
ATTORNEY AT LAW
2105 E MURRAY-HOLLADAY RD
HOLLADAY UT 84117
THIRD DISTRICT, SALT LAKE
ATTN: JODI BAILEY / MARINA DAVIS
450 S STATE ST
PO BOX 18 60
SALT LAKE CITY UT 84114-1860
Dated this September 26, 2007.

By
Deputy Clerk
Case No. 20070773
THIRD DISTRICT, SALT LAKE, 043902075

ADDENDUM O

i- \Lf~u

UTAH APPELLATE COURTS

OCT 15 200?
IN THE UTAH COURT OF APPEALS
ooOoo
In the matter of the Estate
of: Karl Heinz Schwemmer.

ORDER
Case No. 20070773-CA

Suzette Ruseler,
Petitioner,
v.
Fred Schwemmer,
Respondent.

Before Judges Bench, Billings, and Thome.
This matter is before the court on a petition for permission
to appeal from an interlocutory order fi^ed pursuant to Rule 5 of
the Utah Rules of Appellate Procedure.
IT IS HEREBY ORDERED that the petition for permission to
appeal is granted. This court will notify the parties upon
setting a briefing schedule.
Dated this

day of October, 2007.

FOR THE COURT:

^ ^ > T '

,"'

William A. Thorne Jr., Jud

O

